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Month Dir Yen 


PETITIONER I PAGE 2 


Aor'.l 23. 1973 DECISION ENTFT1ED. Judve Simeon. 


July 5» 1973 MOTION by Pesp for special leave to file notion to 


notion to vacate Decision Lodged) 


July 5, 1973 MOTION by Heap, for special leave to file notion for 


reconsideration and revision of Opinion. (Motion fo 


reconsideration and revision of Opinion Lodged) 


RES?. TO VACATE DECISION FILED. 


P. for Reconsideration and Revision 


ORDER, that resr’s notion to vacate the decision in 


nted, and decision in vacated and 


set asids. 


ORDER, that a rosy of resn’s notion shall be served 


on 



tion 

er:; 

* and 

1 


Oct. 2, 1973 


Decision .ill be ent^r^d for the petitioners. 


NTERED. -Judve S < nr*-on. 
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f..-‘ TTPU ? . .Vr T.?‘! 0? J-V : CTS 


J.u is hereby ccApulacaa that for the purposes of this 
tlT.a foils 3 ^tenants r:ay ba icceptod ss frets and * 
sli c::altiC3 rafarrzd to heroin and attached hereto ara 
iiiSoi ; ora tan in this etlociatvo i r.r.d taade a part ultttrsof; 
provided, hcvavsr, tfnt oLJ-r party has the right to object: 
to t .:2 r.‘_*.:icc..oa t.”.: any c".i-fr.ott i\d enhLbJtr la ovidai ca 
cn tea ::o \'■ Jr: oc r e laves! L tv r,«d raievaacy, r.r.d provided, 
further. fc:irt cit: or v.vy iniruciree other sr.d further 

2 *. j.£ ii.CO I*:C » * *** '• • j I* •••*'•? • • * 
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ra'rrrt o y ? r.,::ric.f: . :: •t:v. 


. v- 


VI * v--* • ’ *• 

• •• x j . » .. . ». * u 


rit.'nial I'.cvsi Service, 
-ha petition *1. • :ix rto 



ONLY COPY AVAILABLE 







- 5 - 


was filed, they resided at 375 Park Avenue, New York, Raw 
York. 

2. During 1962, and since 3.940, the principal occupa¬ 
tion of Mr. Cnaairgo has been that of chairman of the board 
end chief executive officer of Coiisolidatcd Fcods Corporation. 
Consolidated Foods Corporation *;as founded in 1939 by Hr. 

Cii lings and, in ly62, was a lording troccccor, canner, 
wholesale cad retail cistrf.butor of food prcaucto with annual 
cal *3 in c::coos of $333 r.iilion. 

3. In lv»2 Ifr. Cunnings was also a director of the 
foilowing cospanIss; 

Ascccicted Products, Ir.c. 

othsohil .i *>.favor!rrc s, Inc. 

Cjj.lejc inn Food Frocueca Co. 

Uo.larch j’n.o TocFr. ltd. 
littro-0old*.:;*,r.-. layer, inc. 
r.lv.il a a : hi: . * Corp. 

4. In addition to the dive?torehiya held by Hr. Cu wings 
in 1-52. *Jr. uiT.-iisign -sA .jv;:*v.'; y Veen a director of tv: 

Her. Ani Corse ration, City £J«:nr Oc.vrny, era Key Woodis 
Cot-coy, Si’.ee ii52, thr. Cur;i>*':o has he on a director of 


[- 2 -] 
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Society Corpoi*ation (the holding coiapacy for Society national 
Bank of Cleveland, Ohio), Western Union Telegraph Co., and 
General Dynamics Corporation. 

5. In 1559 l‘lr. Curaiirgs acquired 51,500 shares of 
coCToon stock of l&tro-Golduya-JIayer, Inc. ("HEM'*) and was 

elected a director of I'SM. 

6. On April 17, 1C 61 i!v. Cumings sold 3,400 chares of 
:i0 1 c-.ee!: fev a total of $2kV*,6*fl„2G. The gain vaaiirad by 

n ' : ’ * c a -or.ult c.: <;Ms sale wan reported as a 

long-tore capital fcsia on octitloners 1 19C-? 7-6—- i 

return, aiotig with the -oinr froai other sales of Jti stock 
in ii:rcii t 1561. 

i * jl» .e..» .....iSa •■C'jvCs.iCtur 16 tii"o'rr*i Cctcfcar 2 

lt-n C; ' fVKOiaa»4 a Soft* c£ S,2i3 ofcrcao o-J 

SKC!!!t ** c - Joa» o,.' tor.a chose ms 

.co.d prior to •* :cnr 31 15,50 

S. :>•. 6: r vh v;ao a director 0 : both at t« fine 

of the tala of t!:a 3,A00 aV.swn cn April j.7, lC.il nd at the 

" cf " : ' r —“ 0: W-M r.; ret in cc.ptcr,;>er - October. 


1561 . 


■> T . ; 1 - 1 :» - )*. iviriov of •lor-. at : on 


[ - 3 - ] 




Finance of the Securities cud Enchan^e Cored nr-: Lon cent a 
letter to the secretory of ?a2I, a copy of which i.3 attached 
as Petitioners' Exhibit 1. 


10. Upon receipt of the letter froa the SEC, the sacre- 
tory of i!GM Inx-adiataly informed Mr. Cumnines of the S5!C 
letter. Oa January 17, .1962, Mr. Cleanings p .itl to L."SM 
$53 s o70.Cl, with c cohering latter to the cooratory of K13M, 


a copy of «hich ic aftacnad as Petitioners 8 2::hibit 2. This 


cm our. t represented the difference bat: roan the .'jeeterber- 
Octobar 19ol c-.j^'ercte rvrehoce price of $l<so,S00.G9 for 3, SC 
shares of il'Jll stock cud the April 17, IS61 co.J a price of a 
like nusbajj of siiereo (3 ; C00 out of the 3,4*50 chares actually 
sold cn that dcr/s). vfcLcii res :'2i'0,E31.73. 

11. Attached hereto a.; ?ofiticaarc : kkfaibit 3 is e copy 
of the t.Cvi iToticn of ,isa«r.l i *et:U*;; cud ?rory Ctotei.ent of 
January IS, i?G2.. 

12. On rsbriMty 1, 1112. E. 1, Ftoir.rveiz cr.:.fitted a 

report to Mr. Cvr"sxr'’.:, a ccr*.. vf Is ot":?chcc? as 

Pofiticr.jrs* /hdilMt C«; .. :;brac.:,*y 6, 1132, ft. Crtaavv'S 
wrote a letter to the .iecratory'of . f‘l, a cosy of caLca is 
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13. Ca February 9 S 1962, the Secretary of HGM wrote 
a letter to Ur. Cursings, a copy ox ehich 1c attached oo 
Pctitiorars * S> t 0. Oa Feonrary lo, 1S c x, Hr. Cv^-ciungs 

replied to the Secretary ox H5U; a cor.y or Iris latter rs 
attached as fetihicr.ars 1 Srhiblfc 7. Gt; Fefcrvary 20, 1-62, 
C'-u»?*jt 3 ..*y o>; ^«rotc u io Lcor to in* ^ ^ 

of wlvlcu ( r d£.i caclocira) is attached as Petiticaora* .-i„o.ibit 


Iso re.-rvnd wac ever tr.si.de to s-tc, Cirtiiug3 by Iwv* 
o£ the d53,G7C.CI paid by iir. CvaaaiMsa xc H?:i. 

15. Tl:e p.'.y..eat t'.ado. by Hr. to w.of vOx,.x/0. 


rve.e dar'.uatcd ot H::« Ov:: as cr. or dreary .• :v;.'. iO« 


r ;.le :rc' Qoic:/-ra-.. aye?:, r. 


— X - *.0* £ ■'■ o I'H'l'if" on '3Stiu-.» 


;.C •••; Paha::;:?. i::rrn ".or. r.Ttv?a* 

I,-, Tre Vi...'.-: J;.;*. : > cy v,atar-ai-.: i by the 
CV r.stlor.er (/.iso in v: iosre is* .bis car..- ..-. r rtribuhrble to 
the ditalio T..ee o.: the ;>T r.o7S.»A «.*• or.ue.oe .s 


r/.i-.'w'V.J';'. . O - 2 ;U. .. J <. -*• 


.. .tv; - 


ox the •' ysvsnt 
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January 16, 1962 

Mr. Joseph A. Macchia, Secretary 
Metro-Goldwyn-Mayer Inc. 

15^0 Broadway 

Now York 36, New York 


Re: File No. 1-2500 


Dear Sir: 


S olicit 1 » g W LS e i h of f Se^SfidZ-Sye? n i« e ?e«if 77 proxy 

196 |, for the annual stockholders ■ ^ng 


co^sston'thit S^NaS ^^"^has^ToSS s^aref S **“ 
the Company's common stock during September and Octobe? 

?^cLse n !f S he d ha siJ mon?hs° C p?lo? s to 9 s^h 

11 reallze d any material profits from these 

Act o?? 5 ,r? er Se ? tlon l6 ( b ) of the Securities 
^xcnange Act of 1934 Inure to and are recoverable bv the 

be disclosed i^the re ? P ? Ct t0 these transactions should ' 

- aisciosed in the proxy statement pursuant to Item 7 e. 

certain expLse! not™n?S SnX^ee^hf till 17* 

p?oS t stateme^t? h ° Uld b ® Set f ° rth ln the last P ara graph of the 6 

of proxy 3 SSr?L^lJ U p 1 ?oi^e-^’t t XL r0 ?L% t ^n e ^“if f l°™ 
by means of a ballot provided a choice with rLLnt Jn Eh? 1 

- 2 “ ^-efm^rdance 


Very truly yours. 


/s/ 

Harvey A. Thorson 

Assistant Director 

Division of Corporation Finance 


By ___ 

AST tin A. behrens. Branch Chief 


Petitioners' Exhibit 1 
Dkt. No. 2653-71 




January 17, 1962 


Dr. Joseph A. Macchia, Secretary 
Metro-Goldwyn-Mayer, Inc. 

1540 Broadway 

New York. 36, New York 

Dear Mr. Macchia: 

Pursuant to my telephone conversation with you, I 
am enclosing herewith a check of Nathan Cummings jn the 
amount of $ 53 , 870 . 81 . He will discuss this with you on 
the telephone Thursday. 


Sincerely, 

/s/ 


E. S. Steinmetz 
rd 

Enclosure 

cc: Nathan Cummings 


Petitioners' Exhibit 2 
Dkt. No. 2653-71 
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METRO-GOLDWYN-MAYER INC. t 

1840 DROADWAY, NEW YORK 30. N. Y. 


NOTICE OF ANNUAL MEETING 
To be held on 
February 23, 1962 

To the Stockholders: 

The An mini Meeting of Metro-Goldwyn-Maycr Inc., a Delaware corpora¬ 
tion, will be held at the Hotel Astor, Broadway and 45th Street, New York, 
N. Y., on Friday, February 23, 1962 at 11:00 o’clock in the forenoon for the 
following purposes: 

1. To elect a Board of Directors. 

2. To coru'cler and act upon the ratification of the srlcction of independent auditors. 

3. To ron«ider ant art upon a proposal of two stockholders regarding cumulative 
voting. 

4. To trail tact such other business as may properly come before the meeting or any 
adjournments tin rcof. 

Stockholders of record at the close of busincsf on Jinuary 18, 1962 are 
entitled to notice ct and to vote at the meeting. 

By order of the Board of Directors, 

Jostcpii A. Macchia, 

Secretary. 

PLEASE DATF., SIGN AND MAIL THE ENCLOSED PROXY. 

Use the enclosed envelope which requires no 
postage for mailing in the United States. 


January 18, 1962. 


Petitioners' Exhibit 3 
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METRO-GOLDWYN-MAYER INC. 

PROXY STATEMENT 

The form of proxy accompanying tliis statement and the person named therein as proxies have been 
approved by the Bond of Directors of Mctro-Goldwyn-Maycr Inc. (hereinafter called ■'M-G-M") and 
tliis solicitation is made on Lchali of the Management of M-G-M. Any proxy delivered pursuant to this 
solicitation is revocable at any time prior to the exercise thereof, and the person executing the same, if in 
attendance at the meeting, may vote in person instead of hv proxy. When proxies in this form are 
returned properly executed the shares repre.-ented thereby will be voted, and where a choice has been 
specified by the stockholder by means of the Irallot provided on the proxy they will be voted in accordance 
with the specifications so made. 

Matters to be considered and acted upon at the meeting are set forth in the Notice of Meeting 
accompany mg this proxy statement and arc more fully outlined herein. 

The authorized capital stock of M-G-M consists of 3.000,000 shares of common stock without 
nominal or par value of which 2,548,229 shares were outstanding at the close of business on January 
18, 1962 and arc entitled to he voted at this meeting. Each such sliare is entitled to one vote on all matters 
which may come before the meeting. 

The Annual Report for the fiscal year ended August 31, 1961 has been separately mailed to all 
stockholders of record January IS, 1962. ’ 

I. ELECTION OF DIRECTORS 

One of the purposes of the meeting is to elect IS Directors to serve until the next annual meeting 
or until their respective ft ccesser- shall lave been elected. 

The shares represented by the proxies solicited hereunder vvi 1 be vot.’d and it is the intention of the 
proxies named therein to vote such sltarcs in favor of the 15 nominees named below, all of whom arc now 
Directors of M-G-M. In die event any of the said nominees sltou d be unnailable (which contingency is 
at present not anticipated) it is the intention of the persons named in the proxies to select and cast tl.eir 
vote for the election of such other icrson or persons as the Manage nent mry designate. 

The following table sets for h for each of the above nominees, as teported by him: (1) principal 
occupation or employment; (2) yar in which lie first became a di cctor oi M-G-M and (3) the securities 
of M-G-M beneficially oswitd, directly or indirectly, at the close cf busmc.s on December 1, 1961. 

Shares of Common 
First Stock of the 

Principal Occupation Became a Corp -r.v.ion 



Name 

or jaiiployniciit 

Director 

Benefit ;.ill> Owned 


Ellsworth C. Alvord 

Lawyer: partner, Alvord & Alvord 

1957 

l,760 u > 


Gen. Omak N. Bradley 

Chairman of the Board, Bulova Watch Co.; manu¬ 
facture and sale of w atches 

1957 

50 


Bennett Ceuk 

Pre-idem, Random House, Inc., I*«»k publishers 

1957 

800 

• 

Nathan Cummings 

Chair nun of the Board, Consolidated Foods Cor- 
1 oration; processor, distributor ami retailer of 
food products 

1959 

43,981 

• 

Ira Guii.dln 

President, General Industrial Enterprises. Inc. and 
Baldwin Securities Corporation; registered in¬ 
vestment Companies 1 '* 

1958 

950™ 


George I.. Kii.lion 

President, American President Lines, Ltd.; steam¬ 
ship business' ‘* 

1957 

11,000 


[ * ] 
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Name 

J. HOWARD McGrATII 
Bf.M/AMIX Mri.NIKER 

Robert H. O'Hkiex 
William A. Parker 

Philip A. Roth 


Charles H. Silver 
John I Snyder, Jr. 

John L. Sullivan 
Joseph R. Vogel 


Princii^l Occupation 
or Employment 

I-awycr 

Vice President ;tnd General Counsel 

Executive Vice President and Treasurer**) 

Chairman of the Roard, Incorporated Investors, 
Inc., The Parker Corporation and Incorporated 
Income Fund**) 

Executive Vice President and Treasurer, General 
Industrial Enterprises. Inc. and Vice President 
and Treasurer, Baldwin Securities Corjioration; 
registered investment companies**) 

Executive Assistant to the Mayor of City of New 
York for Education and Industrial Development 

Chairman of the Board and President, U. S. In¬ 
dustries, Inc.; manufacturer of diversified steel 
products <k > 

La wyer; pirtner, Sullivan & Wynot. and Sullivan 
Shea u -veuny 

President**) 


Shares of Common 
First Stock of the 

Became a Cnr;wration 

Director BrncfK.ally Owned 


1957 

1954 

1957 


500 

1.185 

1.185 


1935 

1.000*') 

1958 

100**) 

1957 

700<« 

1958 

50 

1955 

2,050 

1939<«) 

12,578 


M Ce^aM Y! !h ,T 0W " ,dby Mr - A,VOrd 0f rt “ rd «* beneficially. 
c En,e ^- "*• *»«■ Securities Corpora, ,on o«n ben.ficiat-y 22.400 and 22.700 share., 

slurei arVoL^^.y ^Mr!'I’iVkc'rW^** 4,Ure ’' * nJ Incor P° ra,e d Income Fund owns 14,500 shares. In addition. 3,000 
S , IVer ” t;itc: ' ,ur of a " C which owns 500 shares. 

. DiS.'r'oV”,; faliS'S”, iV.'d.'i't 31, 1,54 “ ,il ° c “ b " "• -li.le h, ... M 

th,i,„uil of M-O-SI O.m,..i,,,. 

2 ^ —*- M0M C-— 

in "* fi ™« Auo,d * a*** *, 

M-C.M £££ "”' Cd »• »“• “* ■*« *» I- !»>■ 

Remuneration and Other Information 

zsfZZtf itrrr ,or ~ m r '»*» - * 

»ho w.is a diucti.r dmiur such tV ' vnr i„i , ' M ‘ • * n rnch I oon 

"ho Has one of tl„. three hi.;h-,t ... , ! o iic.rs ,u M C. M , t. „ * * K *••*’» r cr< °n 

**•* 2 :%* ”" y,m,c 

l * 1 




I 


t 
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Annual 

Benefit' l.'tnn.itnl 
To He l',i).d>lc I'mJi! 
Rrlncii.tiit IMuii 


Name n( Individual nr 
Identity of Group' 1 * 

Jost.ru R. Vot.el, 

President 

Robert H. O’Brien, 

Executive Vice President and Treasurer 

Sol C. Siegel, 

Vice President in Charge of Production 

Benjamin Mklkixer, 

Vice President and General Counsel 

Benjamin Thai*, 

Vice President and Studio Executive 

All directors and olTiccrs as a group 
(24), including the above lh> 

(a) After the I960 fiscal vear and up to January If. 1962 ortion* crantrd in 1959 covering 39.100 share* (including 12 000 
•hares for Josi.h K. Vjsrcl. J.ind shares ic*r Robert H. O'four., bud share* for M'l C. !? r 

Bcnja:nin Mchuker and Oaa j :iuvs for ijenjuirjit were cxcitis-." 1 ' ioc j.cr i...u™ ..t. •* ®- - 

Company's Common Stuii ai u.n » oi cmKix ol mess OpuwiM tlWnl l:o:r. *-'-/• • sT 5 " t -r*-. 

(1) The estimated benefit* :hown above are those which will be provided by Company contribution* asiuminp continued 


Aggregate 

Remuneration 

From Xunu.il 
Retirement Dale 1 

$156.000 <,) 

$40,000 

78,000“> 

18,000 

156,000<*> 

$4,491 

65,000 (,) 

26,053 

156,000 <f) 

40,000 

1,095,010 



<c) 


loymcnt at the sanu rate of co itpittsatioii until normal retirement (.ice 03) and no c.iancc* in tiic , I. n. In ,.u ev .it 
benefits pavnble cscecd j-itt.irJl) per annum to any employee cn ac'ount oi Company contributions, the ptan aist 
ide* lor voluntary contrio.iticn* on the part ol employees. The . iar can be mouiluii oc discontinued by t ic Coin- 
’ at any time. 

Under the terms of hi* emnloymcnt agreements Mr. Vogel i» entitled to receive alter termination ol hi* employment 
$1.01)0 per wc-h fur ti.e nun. er oi week* oi employment since Ucto'.cr 22. l‘»-'0 The aorrunems provide. amu'i.; of.ti 
things, that he render advi- iry srrvice* a* therein *et iorth. During tiic liical year ended August Jl. 1901, t ie Cum- 
rued $52,000 it r the above. 

c turns oi hi* ene loymcnt agreement Mr. O'llr.en is entitled to receive, after termination ol hi* employment 
w.clv i.ir ti e -.umber ol weeks of cnmlnvwent «mce May 2d. 1**59. 1 lie agreement provide*, among uim 
it hr runlet a Ivisory vv.vice* a* therein ttt iorth. During the f.sral yia ended August .11. l*ol, the Con. pan; 
2o,lK)0 fur the almve. 

ider the term* oi his ompluvui.-nt agreement, as amended on January -I 1962, Mr. Sirrel will l-e entitled to reti ivi 
a lump su n on (an-.i irv U V -3. an amount c.f.v.l to <1 rod per vviv'; I.*r the mtn>!«er ol vvi tk* nl empli.yin- nt - ic< 
ril 10, l‘«d to fut-e 15. I' «2 (.he ilatc of expiration oi rani acrcci.trM a* amended) uni-‘ so-..er termii.itel u« 
rein provided. During the liscal year ending August Jl, I'A>1, the Company accrued SvI/.t-sM with respect to s.iiu 


pony, accrued $52,000 U r the above. 

(I) Under the 
$500 per 

things, tint lie rmiler a Ivisory 
accrued $2o,lk)0 for the alxwe. 

(«) Under 
in a 
April 
tiler 

obligation. 

<0 Under the terms ol his errts'mmrnt agreement Mr. Melniker is entitled to rr.eive. altrr termination ol hi* em| lnvmrnt. 
$2s0 per wr.lv lor tl.r i.imi rr oi wick* oi em-'oyii.iut ‘ii-.r- May 2.5 l"**'*. The aervvmri'.t provm . * aim . • ••• t 

things, tint lie under advisory service* as therein *vt torlh. During Site fiscal year ended Alt) usl Jl. 1‘ *1. Me Company 

accrued $IJ.<X*9 for the above. 

(i> Umler llir trnns ol hi* emplovti'eTit agreements Mr. Tnati is entitled to receive, alter terminal.on ol hi* rmploym-t t. 
$1,000 prr wcil. l.-r tli.- i r. r <st vvte'.s ol e*itp!«*vti«—t since March I l l, 55. The ai-nvir- i ll provide. anueic oi .cr 

thing*, tint lie render aim-ory scrvi.es as therein set Iorth. During the fiscal year ended .August Jl. i : -Jl. the Csmp in- 

accrued $52.0'.K) for the alwve. 

()| Include* rrmunrr.vti- it Mr pertiox of yrar in which rec'Mt* were dtr-clt-f* or ollir.-r* The l-it.ll amount accrued 
urdrr enipli.ym.-ut ante- m-nis piyivi.lbn; lor p.iyn.nl afi.r terniiiuti-n of inti I- yntml Mr ail .lire. Mrs ami on <e-» 
as a group, including those named ai-save. aggregated $225,500 d uing the ti tai year ended Augi 't al, Ihol. 
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II. EMPLOYMENT OP AUDITORS 

The stockholder-. are being asked to ratily the employment of Arthur Andersen & Co . certified 
public accountants, to audit the books, icoords and accounts of the Corporation and its subsidiaries for 
the fiscal year ending August .11. l'A»2. They have acted as auditors of the Corporation since 1957. 

Recommendation of Foard of Directors 

The Hoard of Directors recommends a vote FOR the proposal. The persons named in the accom;a:iying 
form of prosy have indicated their intention to vote the shares of common stock represented by such 
proxies l OR the proposal, unless a different intention has been properly indicated on such proxies. 

III. STOCKHOLDERS’ PROPOSAL 

Messrs. Lewis D. Gilbert and John J. Gilbert, 1165 Park Avenue, New York 28, N. Y., have advised 
the Corporation that each is the owner of 10 shares of common stock, and that they represent a further 
family interest of 15 share*. These stockholders have notified the management tliat they intend to prevni 
to the meeting the resolution set forth below: 

•'RESOLVED, that the stockholders of Mctro-Goldwyn-Mayer Inc. assembled in annual meet¬ 
ing in person and by proxy, hereby request that the Hoard of Directors take the steps ncces-'.ry* to 
provide for elections of directors by cumulative voting, which means each stockholder shall be 
entitled to as many votes as shall equal the number of shares he owns multiplied by the number o: 
directors to be c’ccled and he may cast all of such votes for a single candidate or any two or more oi 
them as he tnay see fit." 

Messrs. Gillicrt have submitted the following statement in support of their proposal:— 

“At the hut r.r.r.u:! meeting 1,557 owners with 14.1226 shares voted in favor of our sim.lar 
resolution. The shares against included those repiesenlcu by the unmarked and the bulk of 
fiduciary proxies. 

Cumulative voting was eliminated at the 1959 annual meeting over the protest of the owners 
of 34-1,551 sliaics. 

Differences of opiunu between management and independent stockholders on such matters a- 
executive siocl option., make the return of cuniulativi voting imperative at Metro-Goldvn-Mayer. 
The sponsors rtconintc id licit a QUALIFIED woman be elected to the Hoard of Directors. 


MANAGEMENTS COMMENTS AS TO STOCKHOLDERS’ PROPOSAL 

At the Special Mi cling of Stockholder-* on February 24. 19^9, in excess of 3.3<iO.OOO shares wire 
voted for ti e elimination *•. cumulative voting mid only slightly more than 310.000 shares voted against 
the proposal. At the 1\ 0 and l‘.*ol Anmnl Meetings a similar pro|x>-al by Mc-s-rs. Gilbert for the 
adoption of cumulative voting was defeated by 1,589,810 to 1 ?2.7 00 shares and 1.067 ,3o9 to 143.—1». 
reflectively. 

The Directors oi Mctro-GwMwvn-Maver Inc. have been selected to hi ins to the Corporation broad 
expelivuce and proven com;..tenee in the cntcrt.ihiim lit and oili-r important fields. They have l-mi sI.-.aii 
to represent .ill the st< vklu’l !er* oi the Corporation — not a particular group or groups of stoe*:.older*. 
Directors clvcti d throitg!i Ciunii’..ittve voting could icgaril thoni'civcs as representing only the special I’.ronp 
of stockholders wl ich cl en l them and not representing stocl.’.whlers as a whole, lhe prcM.ni me.1 ,v l 
elect ion is in aeeoid with tli- principle oi majority rule, while cumulative voting i* a device by which a 

minority group, i’iinu ; li |.b ig voting |wwer. may elect one or more directors in opposition to the will 

of the ui.'j.aiiy oi -toci.li 'M r*. Ilm-. it may well bring alsuit ilivtsion and conllict among the l-m v.ors 
and inleifcre with the emvtive functioning of iiun.igcniciit as a team. 

[ 4 ] 
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Cnmtdativc voting i. no, mandatory in those .!».«. whctc mm. 0 , the large.. «' "" 

country arc incorporated. 

Recommendation of Board of Director* 

jcccommcn *r*ivcT the nronosal. The persons named in the 

The Hoard of Directors recommends a vote * shares of common stock represented 

££* -ss** ** «->«» —■*- * **“* 

intention hat been properly indicated on tuch proxtc,. 

OTHER BUSINESS 

The management hnote, o. no other «-- b. —£££ ££££51 
before the meeting the perton. named at proxtea ted! vote or act nun I 

their best judgment. 


OTHER INFORMATION 


M-G-M will bear all costs in C ° nnCCt '“^ «*»'« to solicit 

M-G-M will reimburse said brokerage Ixauscs, ct.s^i ^ ^ wil , l)C now inal. In addition, 

expenses and reasonable derail ^ «. Company and The Kissel Organization for Jihe 

M-G-M has entered into cciit.a..;, . 5 . C „ m p nnv t fee of *5,uuu and to *..c 

solicitation of proxies. M-G-M *<*d, Lc out of pocket expenses, in 

Kissel Organization u fce.c ^ > sul)sit liaric» may ropiest the return of proxies by 

— - ta raid ,hcm * 

By order of the Hoard ol Directors, 

Jostru R Vogel, 

President. 


January 18 , 1 % 2 . 
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To Nathan Cummings 


Date February 1. 1962 


From E. S. Steinmetz 


Branch 


On glancing through the February 1 Issue of Forbes magazine 
today, I noticed an article on Insiders reports particullarv 
as it relates to insiders profits. In the third page of the 
enclosed copy I have marked the paragraph which reads as 
1ollows: 

"Even the power to punish insiders who profit on short- 
swing trading is not exercised by the SEC; it depends on 
the action of the company itself or alert stockholders. 

In November, for example, Kerr-McGee Oil Industries. Inc. 
ordered five of its insiders who 'unknowingly' ran up 
an illegal, aggregate profit of $220,000 on short-term 
sales to return the money to the corporate treasury. 

But Mead Johnson & Co. announced it would not compel 
one of its vice president to pay back a $28,000 profit 
he had made in similar dealing because the violation 
was 'completely inadvertent.'" 

A pparent ly both of the above profits were made on the basis 
period ^ urc ^ ase of> stock and its later sale within a six months 

On the insiders profit which you have repaid to Metro-Goldwyn- 
Mayer the facts were even more in your favor, as a matter of 
fairness. The $ 53 , 870.81 paid to Metro-Goldwyn-Mayer was in 
truth a profit made on 3,000 shares purchased some two years 
ago and sold on April 22 , 1961. At this point these profits 
were legitimate and could not be attacked. Inadvertently a 
total of 3,000 shares were purchased in September and on 
October 2, 1961 , which was within a six months following the 
sale in April. In fact, no profit has yet been made on this 
purchase and, obviously, the purchases were not made because 
of insiders information. The amount of money paid to MGM 
constituted the difference between the proceeds from the 
shares that we sold in April and the cost of the shares that 
were purchased later. I realize that the law covers this 
situation, but I question if the law intended a windfall to 
MG 4 under such circumstances. 

Basically, it seems the purpose of reporting sales and profits 
is to prevent insiders from making profit on so called insiders 
knowledge. Quite obviously this was not what occurred here 
and equally as obvious is the fact that the shares were 
purchased through "inadvertence." 

Petitioner Exhibit 4 
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- 19 - 


Under the circumstances, I firmly feel that Motro-Goldwyn- 
Mayer should return the $5.1,870.81 to you and refuse to make 
claim on you for it. 

This would not prohibit some stockholders from making claim, 
but I wonder how much risk of this is being made. 

Sincerely, 

E. S. Steinmetz 
rd 


•• • The $ 53 * 3 / 0.81 was paid to MGM the day before its proxy 
statement was orir.ted so that the statement could be cleared 
with the SEC. 

If MGM returns the money to you and then refuses to make 
claim for the reasons set forth above, I wonder ii you run 
much of a chance of a stockholder of MGM bringing suit against 
you to recover the funds for MGM. 


/s/ 


i 



7 


ni r. i\si n —t nrronr s - I’o - 

lin e lor "i > : .Vcr#*:..- »«•• ''' r*l'<'rl*T <»•«'"» 
llo.c jnr i r.»i#»|*»4aa«n 

*"y- - ,.!>■ irH. 

of intidar Ire. mig I rdt —^ 


VOLUME 2? 


NUMttt 12 


**\ Official Summary 

oTsecuwtV transaction* and MOLDINGS 


::j 


CH TMt not imp] -Mb!, theory that ^ "To? ^eT.lmTs T 
may b« the h.*t to know *••- , n vc tors bougnl 

publicly held b...« ; « , Comm— '• 

Ip 15.^7 cop.- oi t,,c ^^^‘^r^Kcaon, * i« 

»,on-» Utent O^-o tl oum". crsjIl< cjn rrt etve the best- c 

Holdings. cor ,l--> > • ■ ub# on whether cor- n 

montl ^ r^\^tX or reducing tlic.r hold- t 
putate inside.* -re ‘ • 7^. information ia 

»"2 u ’ 9 •" *• v-m s.-c ~t c 

filed in comp.i-p-c wrm » P ^.called msiuern 

•tmed •» c!n.vk;np munjpu..^o,. by ^ otTl . * 

Insider* by Sr-C c- mi to ^ usurers in »ome 

S.Iiri- itLj. - W-r o< .ny . 

cl»M of . com;any * >«>•*“"“ *. T .^, r „ „ ,ntri- 

To m«nv POo|<* c *•** v '-- / *' . „„p lf . pav them 

, 0 , 02 . Yet ,m»l ,S, ... 

^tVb^mcur 1 .! . con pun/, (uture .nd. 

.t worst. « downright m.r.l. .to ng «*» ^ ye , cr , n 

“When the liw iirst w*"‘ 7 ’ nou»c. "we thought 

general ni.nr.tr ol on. W ^ n \\,. ep , n ,agh: eye on 
we'd be out of bu*„us» • ^ ,* we get more then 

^o/r: monrblLVri.Iy on.. t-der. .re 

• o—.■ 

recognired t > •» "" iutl ei or bo.«ru »M,on tnat 

•age an upturn in con'l’« / , rie.yr or a dtvnienJ 

could buoy^.u c^A te d ; ^ . ^ ^ lc : wUy twn .* • 

captain jcr-iu’.'.mrt c;l a *. • •• * ~ f rJ tronwt uon* are 
Often the i« ‘“ r l ;_ * , |e vl „ »tiictiy i*er- 

qull c munUn^ !'"' u J ( '^ illS '; ilc l , u.mml J lUu^n- 

*oru»l natuif. r . „ u |,-. ,.hrs wno. among 

ton wui one vl .o Uw . »,• ^ ^ ^ U f cuni ,, ir . y i common 
Uiem. r“' cl ‘ . „.vw, » no vml i i u*« reason 

last Novel..i* r “* '] : ' U K , , ia vnnl.* :e of Moca 

behind hL. tinui'2- »l f ‘ • • .j >ii.uci cirtl him 

options. Ih.u hto,.. |T opt, UwkheeJ 

,,6 1-t a s' re under U,e l ^ Uk _, , l 

cloiesl «t c " , wdd hi.'- d tdiare. in 

At Cu:i‘ t.'. • . <ul was i,ad- 

the Sept* .*d»s - r-.»ovetnbcr u Vice i’re'i- 

ing out • V.el weas-.wae. t. ^ ^ OsU>«r. 

; .. -.. »- 

— ,lw n 


To build a new home or buy * want :o 

-f \£'Z 1 r tng ma;«« to uiversiiy in • •- - 
o“r d r,“ K hf* estate ,n ^ 

rnany^aae** the sale ‘^7-7 «en. on,, . Mn-d P a.l o« 
ihe insider', hoi hn. *. ^ lo, u , on the moves of 

Drooprn* Ciu«»- « .u r..:Uy hit the » •• ^ 

cor,«r.U bras. w„U J n ?t “.-Vu cmc. Corp b - • 

Take the case of mr s.eri at Avne, - . . |t ,, e 

of them started .idling ncav.iy ^ „; c 

through August liter 9l ^?{ " h ., d j*. A «ed to*->d t-ie 
issues on U.c L |! »W-ird m ** , {tcr t n- pi =e 

middle of the >»«, at f» J «• ' h ^ the c_i l-^ v 

had r'nncrd some iB ^ W * ^ 1 ' l. . ., eu 
anr.oui.ccu ^ # hjt . Avnt l , ... 

grrwth spurt, in oli '|‘ r 'tMVuren'-iiC/• PreM- 

Or investors •'«;«.. » have RUt««* oul v .h i.e 

dent Dr. John nO tohel. A N- Vc,< 

-rr $sr„ ^ i 

l"»T.''s“.“u S iicTdid"™, »“'« —n 

nation urtil Dec. i. transactions rnsy or 

Whatever prnphct.c value \ * r .,,. , .. m 

„„ *. s »w«“ ;„'h L.. » 

report any chsr.ge ^ p.on.Uts -,r^ 

after the monu, in which in > ^ h . tl , i; ■ •• » | 

from selling short tncir » _■■■ ^ ^ u <> ,, lo ?J c t 

gives the company an „.»'uer on a j 

to recover any r»m reu.wcd h> -n• • 

ar.u-sell cycle s ithin . ; a w ,s teller 

M. JWp W'h. 1 'm j r, it have r.o‘..W 

, tor.thn-s*. Insu-cr. ci month, o 

K*e. ,n fact, but tn,-,r p.onts - « l5 , . 

,n ,ucr Iran r„onl a.e *{, ... *n 

i n cember no on. , 

J pr«iUut«si »‘> the co.i,iiii -| , oh >o.' ,y w .. .. .«.,; 

n >*»•* vio ‘ l M;l 7 l V7ms“t‘is,!,V t.,ught 3 1 < » •-" 

!- i: r<rtcr •• *; l t .ut m ..pet a... 

o.e company but ».arc. 

(CoNTlHUia o.< » a- 1 •*”' 


• H-MtrK <so ce -iaJ t 

UB "o ..I »•"' • c 


,:»mf.|wii U. ft. 


*T>. HY'* rrsm. p.i y-; 
Imch, S»». a-, > • u 

• •ruu.re ,» ■ * ' • Wf '*■* 

•;: . 

.. — 


ONLY. COPY AVAILABLE 


, QU r»-r »• 

.. .•«• evan.ii; 


I «o - 

Vnrrd. r»a..v»«v l. »■ 




M**e of* tl.* p»in:i »el insider ffonwetiwii* in mojoe U.S. corporations o* reported 
to the Securities l Cipher-,* Communion during the I art four monin* of 1961. 


c»'u«r 

inn 

-1 vf>4» of Uirvi 

• iri 

14-94 ••• <»'tl | 

!• 

U 4 

i elf | 

■‘towrivc ; 

A- r.ican fs'.en 

37.0/073 

NONE 

717.0 *.0 

fc’d 

8X.no 

17.160 

93.504 

CM 

M.s:sx 

1.0 5 

62.657 

S:-':isk*r 

1.800 

?X 

2.3 X 

C.\ ten 

?.:i:oo 

1,378 

IX 

36.554 

C:c?r*»f 

6.S2S.A) 

1,403 

57.967 

Eft:'***.) 

d.CJ’SJ 

16.818 

NOSE 

47.349 

f>;k Trucks 

2.6250) 

OX 

4.5S8 

kshitf M.ilcr 

3.25130 

2.330 

362 

55.386 

CHEMICAIS 

* I'ti Clerseal 

1.6X00 

NONE 

4.270 

Ce'tntse 

12 MC 0 

1.260** 

12. VO 

Oj r.ni 

J ONI 

S.C2S** 

163,941 

EI25 Cwp. 

5.413 

500 

1.925 

16.592 

Erer;nri Sc'^iur 

459 

3.675 

149.720 

Cu:t. *«. 

2.27630 

1.273 

NONE 

10.776 

Hr'Ct'ri PcKitf 

NONE 

n.r-,3 

16515 

r n. *.‘.,nn| 1 l";. 

24045 

5.5X 

S.016.110 

I'l.u-to 

6.24230 

19 105 

14631 

143.412 

7>t distillers t C k rr 

11.43100 

1M 

22.201 

C* * > V. . cion 

l.Cioai 

2.250 

IX 

6.976 

ClHNSt | 

A«o 

5 00000 
2.600 

2.5 X 

28.130 

Ctnerel hKU«n 

497 . 

1.822 

21,CIO 

Cf-T.TUI* 

NOSE 

3.140** 

125.UX) 

If *r 

9.65X1) 

9.325 

9X 

50S537 

lir|T*meo-Vos*rM 

1.90000 

NONE 

3.523 


125 OX 

NOSE 

KI53.2X 

Pu'chased S\69* cv 
loar.eed 

i». suP drhs. 
I9 6.’5JU 
2.9 X 

IX 

112.769 

he-'! 1 * Ameiean 

5.15: X) 

4.5X 

8.G00 

f .-l!n?p Cofp. 

2.40001) ‘ 
7M 

NOSE 

17.160 

l;)thon 

NOSE 

2.900 

2.333 

tlCCTRXAl l.yjirtMNT 
B:r|Wsrr>rr 7.87500 

2.000 

IX 

1.934 

Cf'ctrl (ketre 

13,6/700 

2 Cfl 

4.IX 

128.178 

Crn 1*1 i Itf'iirf ;* 

5.71: JO 

N it 

10 l M 

I*; A If 1 . 

7.313 A) 

NONE 

7.533 

6’s.* sis* 

NONE 

II.EX 

437.* v )7 

)••■'* cepoiis Honrr»*ii 

I.CCOQU 

7.492 

46.935 

At A 

5.5X 

19.20 

26 r 

S.ffrr M‘f. 

NONE 

5.5XB1 

S3 3.01 MU 

Smiy E j"d 

1803 

i.coe . 

10(03 

1 *» .*e Ir-.tirments 

NOSE 

3.CX 

28.132 

If --p. 1.. rva kiUCl)li' a t 

U2» 

ii..i*:.o 

3JX 

IX.110 

Nulii'i** •** 

2.7-3 

»/. X 

U.i'2 

2-/54 

7« '.ill 

9 . 7 ;; x 

7.. •£ 

25>47 

**'l k ••• ». * 

*• • •» -4 4 ■•«-•** 

• «^**«f • W edee 

** J f ' •*< 

t»Mei e. 

•a*»a. 1 

»* ttvdrdf «# 

9» >4t S«t«r» m 


TiJi'r-'., r.MVA' t 1, y;.2 

» 



*— — ■ 
ln'll'l 

8«4dF •* U«6|- 

l6l - • 

IW. m ■•.act. 

*»«*••* 

•*.i*r 



• E.-ll 

Ako* 

1.7X 

NONE 

12.0X 

Aluminium, Ud. 

4.EOOX 

S.OrO 

NONE 

26 210 

Cffre Op 

3 IX 

NONE 

29015 

Colcff.3 tu«l t Iro* 

NO’IE 

)J.::o 

19.133 

Crania Cl* 0U«t 

NOM 

5.C10 

4.AS0 

ln *nd i'«*t 

2 5j:x 

NONE 

189 - 0 

Internal*. «l tuckat 

Ni N[ 

9 373 

12.7. 3 

Nese Jrr? -p line 

6£.iv^01 

NONE 

230.eu.2l) 

Fu'CMrfi but* Ttemmal 

Ifpetlil Steel 2.050X 

2X 

8550 

U S. Steel 

3.3 XWO 

37X 

13.026 

Oft l NATURAL C AS 

Atlantic Ithninf 1,70000 

8X 

NONE 

14.1M 

Ashland Oil 

N0:iE 

10.531 

79.252 

Cull Oil 

13.320 

l.OX 

316.235 

K*rr KcCt* 

4.0OOX 

ex 

NONE 

74,219 

Fur* Oil 

24.CX 

NONE 

27.9X 

Standard <li*J 

2.I35X 

NONE 

6.106 

Standard OIJJ 

4.2i0:u 

;.3:i;» 

707 

SI 96.0X10 

3X 

26.738 

Way k’.^ConlrfMef 

3.41CX 
1.5M 

5,900 

43.588 

Tnace 

1.03X0 

500 

7X 

358.097 

Union Oil 

3.00X0 

2,OX 

3.ex 

144 7bJ 

Columbia Czt 

10.100(E) 

1,172.0) 

322.633,; ! 

Cl Pats Ni'.uial Cat 

NONE 

4.2CO 

74.2.51 

Noithrrn Natural Cat 

I.O'vX 

NONE 

28501 

Fur H’dual investors 

9.C-S..3I 

NONE 

18? OX 

Panhancif Eastern 

r. o 

3,05019) 

781.376 

StCei Lliikcun-Aanset 
lennt-.se* Ctt lr*na. 

•ipenna 

)..7*aX) 

9.214(E) 



911 

4.241 

339.328 

Teiat Cet Trans. 

NONE 

9.4471E) 

742,616. 1 

Seller: J. H Hillman A 

Ions 

5*5000 

685 

3.357 

TRANSPORTATION 

Easl*rn Air lir.rs 

NONE 

1.111 

4JX 

Nprthtresl Airlir.es 

NONE 

1.3X 

2.205 

Fan American 

ll.C.'XO 




1.5X 

19 000 

122.151 

VAR 

3X 

I.4X 

403 

United A'Minrt 

14670X 

7 529 

4£i!2 

Cil!irr>t t C>*0 JG25 11 

NCNE 

S65I c* . 31 

r*f C-'.J '.lest Poi*no-'«s coipl. 

(• W W 1)1. 


Chesapeake A 0.1m 

4... 3 


14./C0 

Boston A t i no 

5.216 

623 

38 6 1 

Chk. L Cast IC.noit 

28 ;• -mi 


273.r.v S' 


25 f :.*.«) 

23 CX 

74 a Cf • .*i 

louitnil* A Nishnlla 

prichasru 73 i 

242 s am and 

HO OX ol 

rn» drht. 

Misu «i Facile ptachavx) i r < VO sharas and S400.0X cf con* 

Wetlem 1 • island 

26 9X.il) 

6X 

325.:.:: 3! 

IW CAO 

Weitain r... < 

S.Msnoo 

4*0 

514 

1A.KO 

► •a*9*> 9#*i Ami — 9 —4 

•hdiMt ptpit ■••04. k*r N/eif 

*•4 • «"»■«« •• *• 

• «f •*■•• i •« 

— • -) 4v»* la *■•-' •* 

)* S •* e*** F FrytKHM a* * * , 


[61 ] 








i \ *i in /• 1:1 mm » I .. j 


22 - 


I just nw-.U,k,.rf j»." And only onre ,tx 
h.Mo.y lehr N.V I -..,1 out ara„„| ftn 

in I...-. f,. r f“ilin7 tl,,r to report n I* m .action An- 

o «t i \ *** * n> * i ,w r««*»n|»u from in*i')ci 

'* 1 ,,, ; s ;•'* ov. r-*V-.•«>,,nUT ., sU> .,„ „ ilt 

* C ' C to,do,) but unr, e stered on exchan-e, before thr 
..Lt was p.v-...| (mil iding about 10' of the cont- 

Slorh\ t ,‘,l-!lnl li ' r CU ' rCntJy American 


tkin ‘ h f f x,w *- r to rvn.sb mx,de„ who profit on shmi- 
tiadin,* is not on, reived bv the i.' C: it depends on 
the art,,. n of the com;, .iiv itself or elert stockholders 
In Novii iber. for ex.,:, ; | e . Krrr-MrG.-r 0,1 In.iust„r.s. 
Inc a,u nrd live of in-nlors who "unk,iowing.lv ,;,n 
up an ill -a!. ngrrer.-.** profit of 122 l.f 1 on shoit-tnm 

.ales to return the moi.-v to the cor;-.to treasury Hut 

Mead Johnson A Co .-r.n.jjnml ,t would not compel one 
of ,U va-e presidents t„ pay hack a J-rf.h-O profit he had 
made in similar dealing because the violation was -com¬ 
pletely ti.edvei tent" 

r '“ h, ‘" tow.? Chances in Section 16 of the act. the part 
ln ' ,Jp| tr uhr.K, seem rei tnui ns a result of 
ern o * current rrohe of securities markets Neither 
bLL Ch: irm.-in William L. Cary nor Milton H. Cohen, 
director of the speci.-l Marly, is discuvung cures while the 
diagnosis is slid Romp on. hut both have made it clear 
they think over-the-counter stocks should tie subjected 
to the a. me regulatory s-.anoards as h-stid rixue.. Such 
• view makes Ukely a renewed eifort to extend Section 16 


pinviSK.iix In in.Milfi ‘ill* '„ ; ,!|.led ,„.n,i 

•*•*** » ’"»'.h« l.y the ns long ag * as I*JP, hut I 

•rt-'il u|Nin hv Con:',• -.*. 

Ar<>( ,. i |— hie. if unlikely, to s hai;.-n i . 

law’s Hunt teth: in.;- a Siiili |.,r earn ■ .i : 

•he iiiin -5 deadline th..f an in salei finis to r. .-.t 
tr...l. s. Such a stinrcr was asi.ixi of CtNigo i ) 
but again no Action was taken. 

Haw Uteful? Such a tM.ntrning ef the laws cr.n . 
ion/ way Iowan I rr^ulntion of t: 

mme efie. live Hut not all tne Jaw* in the wnr 1 
likely to make insider it-noris a reh.-hie cm p [ 
market action of a company's stork The wn id •• 
doesn’t work that wav No law. for example r.„, r 
require msH -rs to g.vr any real in-. -.fit into t*i».r : 
tivos for buying or s. Iling. Consider the c-v* of 
insider wnu exercises options. Is j,.» doing i, .- 
he warns to own mure of the stock’ Or is he yi 
petting ready to cash in his eotmn* lor a profit oi c- the 
six-month holding period is pnst? 

And, of course, the hind truth is that tne tvidci car. 
be as wren,; as—or even more so than—the ovtsc «*r. 
He often tends to see the trees and miss the foiesl T.o 
close to his company * day-to-day a'lairs, he may ,-rt 
worried by temporary reverses—or tend to lose pc;*; v- 
tiv^ on its s:nnli sucw.i'n 

Moral Innder report «. f,ke off other kind. 0 / i,u*e«t- 
mrnt information, ore forth posn'miQ. Hut the; ,,r, 
than not to lend c.*frnu me mentor u-ho » 
to bate hi# actions entire!*/ on teh.-it the rtporii trli him 

the insiders are doing 
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TRUCE? 

Thiript urrn't ichof th***' ttterl 
to be in the ml fur bin inert, 
out at Icon the r/innr- . for 
price Hubilitv l„oh court in 

1962 . 

Pkobadly no irjtiustry has fallen frori 
blue chip to frayed collar sta us fastc* 
than the once-rich sulfur inuustr; 
In 13f.6 Mexico-based Han tmencan 
Sulphur, the newest entrar t in the 
field, tiipi'ered olf a hitter p'lrc vsai 
The pi ice of sulfur skuic-d from 
$wi#50 to 521 50 a ton in 1! 0 In spin- 
of a solid increase in total l! S con¬ 
sumption. dollar soles of the hn*i:est 
sulfur comp my in the world. Texas 
Culf Sulphur Co. Ml 1. • .. ..nd op- 
ciatini; earnings dropped i, I *, Free¬ 
port Snlphui Co. fullimoj tne same 
cooi.se lli-veniies went down JJ':. 
opei atm,; ini'o,ui* ih-elmcd lit;. Ir 
l'JaG rex.o. (iiilf e.u n,*d an -peratini 
P'«'fit m.ocm ,il n f.mt istic .viT*;; it 
rarni-il ooly • *nu* ’ii- |,.s; y,*ar 

When 1'. j| l.ecan. however, it 
seeine-J then* was u chore lor the 
In-tter afie.ol *1 .1 , t,y i-al!e*l a 

tro ’e i*„- i t*|e*ii..,i . ,-j up the 
pri--e of sulfur k.' to i .1 .'-0, th- first 
in r, a-.** in l.ve long ai. i loud ><ais 


Rival sulfu, companies were happy 
to follow its lead 

TraubUrf ban. Yet.ironici.llv when 
1951 earnings icports began to trickle 
out last month it hi-cnme elrar the 
end of price wars had done virtually 
nothing to help pichu For the full 
year Texas Gulf Sulphur est males it 
will have the worst profits in the past 
decade a probable SI 20 a share- 
down S r , from I MO, and a far cry 
from the $2 HI a share earnee in 1956 
At the nine-months mnrk Kin Ameri¬ 
can's famines weie down 2*»*; 

What had rfi-lavi-d the p.csup’ In 
the first place the sulfur industry 
could only make lost sears price hike 
sticic on the Atlnnlic Coast, around the 
Great Laikes and in the expsut market 
Flsewhere tin- pne-e remnineil r|e- 
pressert Secondly, the price increase 
posted in January U»31 K-cnme ,-lTe,-- 
live only on Julv 1 And miring the 
intervening muntns many puxhici-is 
wa-rr eager ti» unload heavy inven¬ 
tories and thus gave customers ad¬ 
ditional finch; discounts Kxplains 
Texas Gulf lh esule.nt Claude O Ste¬ 
phens' When the price If, crease was 
announced, ti e in in try ,1 d not t..,.e 
into account thr e.l- t of t:i-sc laig r 
frei *ht allowances 'ltii.-s the lucre e 
In July o. | r.ot no much more th..ri 
u.. t the ii,-» I ne in t«r*,-,t niaigms 
dm mg u,e i;r..l rix '-ii-r t.js, 1 

A lu.Mlgii.n, iiut Stephen* *nj 


rival sulfurmen now have . m. joi 
conr.olot,on 19.1? will be fiie tint 
vear in which »he price h --e v.tl 
apply for n full 12 months. "This 
year, say. Stephens, "the pi ire in¬ 
crease will be ictlectcd in a rets m 
our gross revenues as well «s in our 
net income " 

True, no one rxpccts the improve¬ 
ment to be spectacular Th* sulfur 
indu'trv still faces a number of *.-.u -h 
problems The export market is o*vr 
Normally expmts account for s,» r.o 
2d', of US suitur prndu'-tion In 
1M1. however. ex|w>rt volime r.c- 
clitud 12'; as iu-.V.hng k*reach pro- 
dueeis took over hutopi-s llnrv.tr.on 
Mai set Anil. - iv * Tcx.ts ll.,|f‘s Ste¬ 
phens "The Canadian mnik.-t n g--t- 
ting ti»u,:her even ycai " In cap n 
all the donn-.,tic miukrt h.*;. mme co- 

p.K itv than it currently i.c.-i s 


N'cVertlu-les'., im a’i th. 

»* 

lem*. chances aie lli.it the 

«it: i I'li 

price of sulfur will hold t! 

• Hu.’.'iuu! 

most of It' >2. S.-If •interest .*.! 

.OtlilJ S4*C 

to tlint The ilotiiand (nr 

« ilnii ts 

highly mel.ts'ie neither th. 

uni .*?ry 

in general nor ar.v single pi,. 

. » r v.m 

siih ti.ntii.iiy r.i- •• ?.U,s \. . 

• •• . • .1 

era ii icw miiAelx bv i-. 

i • 

price Yfi.i:*i. m •;..:c nf t'. • i 

. .1 V s 

unr-i:r.fc*i la* |.» i an oil" ' < 

t t'M, 

r! i •. x f«,r a : v -ar «*f • 

. . ft 

b .ii* i.,e i u r li. tn liiey 1. 

i •» n 

in many years. 
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February 6, 1962 

Winter Address: 
Paltn Beach Towers 
Palm Beach, Fla. 

Mr. Joseph Macchia 
Metro Goldwyn Mayer, Inc. 

15^0 Broadway 
New York, N.Y. 


Dear Mr. Macchia: 


Attached is a report sent to me from my financial 
assistant who is Vice President of our company^ Mr.“?S. 

of 4?J e a7n ft? COn e eCt i° n wit] ‘ PWent which I made immediately 
' $5^,870.81., when the master was brought to my attention. 

After reading the article in Forbes, which was 
accompanied by Mr. Steinmetz's letter to me, and thinking 

should t hp r r G e er, 1 h ?° W feel Very stron 6 1 y that the amount 
should be refunded to me. 

.. * If a MGM stockholder should bring suit to recove- 

j! D ^® and J?e successful, you know I am financially 
sponsible and will meet my obligations promptly. 


Messrs 
mail. 


/ou will, no doubt, want to discuss this matter with 
0 Brien and Melniker. May I hear from you by return 


Yours sincerely. 


Nathan Cummings 

Jh 

cc: Mr. A.A. Owen 

Mr. E.S. Steinmetz 
Mr. Robert O'Brien 
Mr. B. Meliniker 


Petitioners' Exhibit 5 
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February 9, 1962 


« 


Mr. Nathan Cummings 
Palm Beach Towers 
Palm Beach, Florida 

Dear Mr. Cummings: 

1 have you:: letter of February 6tn in which you 
request that MGM refund to you the amount of $53,870.81 
representing a profit on a sale and purchase by you of 
common stock of this corporation within a six-month period. 

I have discussed this matter with Messrs. O'Brien and Melnik*, r. 


It is our conclusion that the facts in this situation 
should be submitted to independent counsel and an opinion 
from them obtained. Accordingly, we are submitting the iacu 
to Messrs. Davis, Polk, Wardwcll, Sunderland i Kundl. A; 
soon as we have the opinion of this firm, we shall commun.ti 
with you again. 


Sniv i •: iv. 
) 


' V / •• ' 

v.?-V' :f 

ONLY COPY AVAILABLE , 


Petitioners' Exhibit 6 









February 13, 1'jGP 


Winter Address: 
Palm Beach Towers 
Palm Beach, Fla. 


Mr. Joseph A. Macchla, Secretary 
Metro Goldwyn Mayer, Inc. 

15^0 Broadway 
New York, N.Y. 

Dear Mr. Macchla: 

I do very much appreciate the promptness with which 
you have studied the material submitted to you on February 6 
and presume the opinion of independent counsel will be forth 
coming comparatively soon. 

You know that I sent my check without any delay 
and feel that you will treat my request in the same manner. 

Will be seeing you at the Annual Meeting. 

Yours sincerely. 


Nathan Cummings 


Petitioners' Exhibit 7 



February 20, 1962 


Metro-Goldwyn-Mayer Inc. 

1540 Broadway 

New York 36, New York 

Attention: Benjamin Melniker, Esq., Vice President 
and General Counsel 


Dear Sirs: 


ifou have submitted for our opinion the request 
of Mr. Nathan Cummings, a director of Metro-Goldwyn-Mayer 
Fnc. (MGM) for the repayment to him of the $53,870.81 
paidby Mr. Cummings to MGM pursuant to the provisions of 
Section 16(b) of the Securities Exchange Act of 1934. On 
April 22, 1962 Mr. Cummings sold 3,000 shares of MGM Com¬ 
mon Stock and within six months thereafter Mr. Cummings 
purchased, in two transactions, 3,000 shares of such Com¬ 
mon Stock. We understand that MGM had no notice of Mr. 
Cummings' sale and purchases until receipt of a letter* 
dated January 16, 1962 from the Securities and Exchange 
Commission commenting on the proxy material for the MGM 
1962 annual meeting of stockholders. 

Tn its letter the Commission indicated the pos¬ 
sibility of Mr. Cummings' liability under Section 16(b) 
and pointed out that the facts regarding Mr. Cummings' 
stock transactions should be disclosed in the proxy mater¬ 
ial. Ihe Commission's letter was immediately brought to 
■ir. Cummings' attention by MGM's Secretary, Mr. Macchia 
v/ho advised that the alternatives were disclosure of the 
ttansactions in the proxy material or payment by Mr. 


Petitioners' Exhibit 8 
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Metro-Goldwyn-Mayer 

I nc » [ - 2 - ] February 20, 1962 

Cummings to MGM of the profit in connection with the April 
sale. Mr. Cummings' advisor, Mr. Steinmetz, took the mat¬ 
ter under consideration and subsequently telephoned Mr. 

Macchia to advise him that a check would be sent immediately. 
On receipt of the check, Mr. Macchia discussed with the Com¬ 
mission the elimination of reference to the transactions In 
the proxy material and was advised by Mr. Martin Behrens 
Branch Chief, that the Commission would, in the circumstances, 
withdraw its requirement of disclosure of the Cummings' trans¬ 
actions. Mr. Steinmetz subsewuently called Mr. Macchia to 
ascertain the Commission's decision. MGM commenced printing 
its proxy material on January 18 and on January 22 commenced 
mailing such proxy material to stockholders. Mr. Cummings 
made his request for repayment in a letter dated February 6, 
1962. * 

Mr. Cummings' request raises two basic uestions: 

1. Would repayment affect the validity of the 
1962 annual meeting of stockholders. 

2. Would the directors of MGM have any liability 
if the repayment should be made. 

The Securities and Exchange Commission's insist¬ 
ence on disclosure of Mr. Cummings' stocx transactions was 
based upon Item 7(e) of Regulation 14 issued by the Commis¬ 
sion. This Regulation governs the form and content of proxy 
statements for meetings of stockholders. The Item in question 
requires inclusion in the proxy material of the identity 
of each director or officer of the company who was indebted 
to the company during the preceding fiscal year, the amount 
of such indebtedness, the nature of the transaction in which 
the indebtedness was incurred and certain other related in¬ 
formation. A director's liability under Section 16(b) 
pf tje Securities Exchange Act is held to be indebtedness 
to the company within the meaning of this Item. Since Mr. 
Cummings' liability under the Act was indisputable its dis¬ 
closure in MGM's proxy material could not be avoided if the 
liability were not satisfied. For this reason, if repayment 
is made to Mr. Cummings we do not believe that you may 
properly proceed to hold the 1962 stockholders meeting with¬ 
out notifying the Securities and Exchange Commission of all 
the facts and without distributing the required information 
to stockholders. Deliberate failure to comply with a clear 
requirement of the proxy regulations would constitute a 
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Metro-Goldwyn-Mayer February 20, 1902 

Inc. 

[ - 3 - j 

violation of the Securities Exchange Act of 1934 invoking 
the penalties imposed by Section 32 of that Act, would cast 
grave doubt on the validity of the entire meeting to which 
the deficient proxy material related and would place particu¬ 
larly in doubt the validity of Mr. Cummings' election as a 
director of MGM. 

We also believe that it would be improper to pro¬ 
ceed with the 1962 annual meeting and thereafter repay Mr. 
Cummings. 


In addition to possible invalidation of the annual 
meeting, compliance with Mr. Cummings' request could well 
impose liability on the directors of MGM. Under Section 16(b) 
a profit such as that realized by Mr. Cummings may be re¬ 
covered either by the company or, after refusal of the com¬ 
pany to sue, by any stockholder. It has been held in the one 
case on the point that the determination of whether or not 
a company should make a claim under Section 16(b) against an 
officer or director is a matter left to the discretion of 
the directors. Truncalc v. Universal Pictures Co . 76 F. Supp. 
465 (S.D.N.Y. 19^8). However, this decision would in no way 
support a repayment by directors of Section 16(b) profits 
once they have been voluntarily paid into the company. In 
our.opinion such a repayment Would expose the directors to 
serious risk of liability for waste of corporate assets since 
there is no legal basis for repayment. 

We might point out that any repayment would have 
to be disclosed in the supplemental proxy material for the 
1962 meeting of stockholders referred to above at the same 
time disclosure was made of Mr. Cummings' indebtedness to 
MGM. Disclosure of both items would undoubtedly provoke 
adverse comment and probably a stockholder claim for recovery 
from Mr. Cummings if not from the directors. It should be 
noted that if such a claim occurs Mr. Cummings would have no 
defense against repayment. In addition, the claimant would 
claim a percentage of the repayment plus legal fees so that 
MGM is likely to receive a good deal less than the amount it 
has already been paid. It is also possible that the directors 
would be liable for the difference in the absence of any legal 
basis for returning Mr. Cummings' profits to him. 

Very truly yours, 

/s/ 

William D. Tucker Jr. 


WDTJrrmhm 
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INSTRUCTIONS FOR FORM 4 


rnmr. °[- Pi ' n . K *— Tl " r * r , 0,V)rt s,,ou1,1 !*-’ filed with respect to equity securities of a single 

„ v „i' ‘ u ‘ t'uii. company It;ut an equity nortirity listed and registered on a na'tonal seruri- 

a U , n n “ m beneficial ownership occurs during any ntontii, no report on Form 

13 required lor such month. 

nnlv Tine ' n ' C i C ° Vrr ‘, ^ * ,y r .r ic !' rc P° rt >—Facli report should cover a period of one calendar month, and 
only one sin It month. The last day of such month should be indicated on the line provided therefor. 

of yvh | N T C ,,f con,p ,ny ' v, . ,irh issurd security.—The name of the issuer of the securities in respect 
which i: uet/i*i''o * r ‘ 1 ^ arC ^c,,ortl:,, !ihuu!J a r>l>ear on the lute calling for name of company 

shoulli lw.‘ i rho^' f 1 M^ r Pl n ( IT' r ! , Vi ; '~ Thc nan ? c nf lhc porson who:iC ch; ‘ n KC of ownership ia reported 
the report iss iyriioti 1 1 ° 1 * c ,,cr80n wl ‘ os “ ! «snaturo appears on the report, or in whose behalf 

T>. Signature—If the person reporting he n corporation, partnership, business trust, etc., the full 
°, f ; ' utl ‘ ,K ' r ‘ s,,, ‘ ! ' ho,,l ‘ i iM»|H*nr over the signature of an oiliecr or other person authon/.ed to si-n 
a person i e port mg bo an individual, the report Bhouid be signed bv km. or H.M.r.i.enliu 


name 
If th 


behalf person aulho^wi t!o sign* for him. rcport ahou ‘ d «" ^ »*im. or npccilically on nia 


G. IhiiinesH address.—The business address should be that of the person by or in whoso behalf 
the re|mri ia signed. 

7. Identification of security.—The security should lie clearly identified even though there may 
he only mu; class. 

8. Changes in ownership; dates of.—The date of each transaction should he stated and the 
number of shares or principal amount involved in each transaction placed in the “bought” or "tald’* 
column, as the ease may he. 

0. Changes in ownership; character of.—If the transaction ia other than a purchase or Bale, it 
should be so indicated; c. g., gift, W, 0 slock dividend, etc., as the case may be. 

10. Changes in ownership; space for reporting.—If space provided for reporting transactions is 
inadequate, tin- transactions for tue month may be summarized on the face of the report, with a ref¬ 
erence to a detailed daily schedule on a separate sheet. 

11. All mouth-end biddings should he reported.—Kacli Form 4 report required to he filed should 
not only rolled all charges occurring during the month, but should also state all direct and indirect 
holdings at the end of the month of cperi/ class of equity security of the issuer, whether listed or 
not, co n though no change maj have occurred during the month n < to certain of mica holdings. 

12. Changes shall he reported even though they arc counterbalanced.—If purchases and sales 
during a given month are equal, each transaction involved should nevertheless be reported. 

13. Nature of ownership involved in each transaction.— The nature of ownership (wiiet'ner di¬ 
rect or through holding company, partnership, trust, etc.) should be specified as to the securities in¬ 
volved in each transaction. 

11. Nature of ownership involved in each type of month-end holding.—The nature of ownership 
(whether direct or through holding company, partnership, trust, etc.) should be specified as to the 
number of shares or principal amount of each class of security shown to be owned at the close of the 
month. 
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15. Change in the nature of ownership—If a chance involves only the nature of ownership 
(c. g., through a change from direct to indirect ownership) such change should be reported never¬ 
theless. 


1C. Method of reporting extent of indirect ownership: 

(a) Where a holding company buys or sells shares of j.n equity security, say 200 shares, and 
where As interest in the hoidmg company is such as to require that he report m regard to su’h 
accunty, he may repo -t in either of two ways: 

(1) lie may inch de in his report the entire 2i)0 shares and state that he has an interest in these 

shares tlir nigh the holding company;or 

(2) lie may include in his report only ins proportionate micros . in such shares, say 123 i han s 

' with an appropriate explanatory notation. ' 

I he name met hoi 1 of reporting may he billowed in the ruse of p irlttorsliip.x. 

the method adopted in report mg smli tiaieaelions should he used with respect to holdings ns 
of the close hi i he mo il.h and should be followed consistently in sub. e.gienl reports. 

(I>) \. here a trust include:; shar«*s o! an equity security and where circumstances are such as 
to require I hat A report m regard to such .security, he should include in his report tiie transactions 
ami entire holding:; o( tiie trii.,1 in such security, with a notation slating the nature of his intc’- "t 
therein. * * 


17. Identification of types of indirect ownership.—Where more than one type of indirect owner¬ 
ship i; in\olv< d (e. g., t wo or more holding eouipanies), each should be separately reported and n- 
• *VV. i^*, ! 1 ‘ 1 identification may be made by name or by arbitrary symbols, such as holding com; ..nv 
A , ho.r|;i,g company "it", etc. Any method adopted should iso followed consistently in are - 
quent reports. 

1a. la nciicial ownership.—The reporting requirements relate only to beneficial nwnershr*. di¬ 
rect til'd imiii's l, and cn.mge:; m beneficial ownership. Jlccord owner iiip doe . not, of h.m ;j. 

t'lle (.••m is i d ownership. A person tiling a report may expressly declare therein that such ;..i;i ’ 
shall not be con. trued an an admission that he is, for the purposes of .Section 10. the beneficial e\\ a'er 
of any equity .security covered by the report. 


10. Securities held tluoiigh nominees.- The fact that securities stand in street 


, - ; --------- • ...... •••*••<•1,11 •nmiiiitint-i m: • ••** umv O't lit au> Millltl III MltTl fliltlW % OI* .*1 iV ! % M 

througa a hrom-r or other nominee does not, of itself, constitute in lirecl ownership as distmc i• e.l 
from infect ownership. 


lhito of icport.—The nqiort should not lie dated prior to the close of the month covered. 

. I*ilo report should he rcreived. — i.ejM.rl:; should be received on er belore the tenth day of 

the month following the calendar month for which Iraiu nclitiini are retorted. 
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2653-71 
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PROCEEDINGS 
THE CLERK: Docket No. 2653-71 , Nathen 
Cummings and Joanne T. Cummings. 

Appearances for the record, please. 

MR. KANWIT: Clen L. Kanwlt for Petitioners, 
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in 

11 


ir 

13 

14 
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Your Honor. 

MR. SHAFER: Nelson E. Shafer for Respondent. 
THE COURT: Good morning. Would you like 
to make an opening statement, Mr. Kanwlt? 

MR. KAMWIT: Yes, I would. Your Honor. Just 
a brief opening statement. 

This is an insiders profit case. It turns 
around th_* question of whether a payment made by Mr. 
Cummings •>£ $53,870.81 to MGM in January of 1962 is 
deductible as an ordinary loss on a business trans¬ 
action, or in the alternative, transactions cnter.nl 
into for prof : t, or whether it should be deduct lbl? 

only as a capital loss. 

It is the position of the Petitioners chit 

it is deductible as a business loss for these, rear? >n3: 
Mr. Cummings, who is a business executive was director 
of MCM in 1959 and ilso In that year acquired a sub¬ 
stantial block of MCM stock. As director of MGM, he. 
participated actively in its affairs. lie helped 
improve seme of the ways of management that wan going 
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on in MGM and depressed the earnings. 

In 1961, Hr. Cummings sold 3,000 shares of 
MCM stock, and lea. than .lx month, later he purchased 
» like number of .hare.. He did not know at that tine 
that the coupling of the.e tran.actlon. could be done 
with SEC, with the possible result of an Insiders 
Section 16 B being claimed against it. In January of 
1962. MCM prepared proxy material for submission of 
lta shares and sent a preliminary draft to the SEC and 
was advised by them that in their opinion the pertinent 
facts regarding Mr. Cummings' sale and later purchase 
of the 3,000 MCM share, wouli have to be disclosed on 
the MG' I proxy statement because in their opinion Mr. 
Cummings would be indebted to the corporation for :he 

amount of profit that had boon computed by matching 
these two transactions. 

When the secretary of ICM received this 
letter, he Immediately informed Mr. Cunnings of its 
contents, aad Mr. Cummings pc id on the next day the 
$53,000 to MCM. He did this for two reasons: one, 
because ho wished to avoid the expense and potential 
embarrassment to MCM that would h.vc resulted In them 
reprinting its proxy material, and also the directors, 
they Inadvertantly would become involved lo the 
Section 16 L problem. 
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He also did It because he felt It would 
reflect on his business reputation, regardless of the 
fact that the transaction was totally Inadvertant. 
When something like that Is reported In the papers 
often it has reactions that cannot be predicted. 

Subsequently Mr. Cummings requested that 
MGM remit the money he paid, because In his opinion, 
he should not be liable to the company for a trans¬ 
action such as this, which was Inadvertant. But no 
refund was ever made. He had no choice but to keen 
it especially since they sent out the proxy material 
without any reference to the prob]cm. 

Now, we think that the issue Is really 
fairly simple. The twofold reason for Mr. Cummings* 
payment to 1IGI1 establishes it as ; payment for busies 
reasons, therefore, deductible umer Section 162. 
Alternatively, because Mr. Cummin:s was a substantial 
sharehold oj MGM ar.d became a director for the purr* >sc 
of enhancing his position n the management end, t 
would be deductible under Section 211 of the Code. 

That is all 1 have. Your Honor. 

THE COURT: Mr. Shafer. 

MR. SHAFER; May it please the Court, 
letitloner, Nathan Cummings , wan a stock¬ 
holder and director of MGM. In April, 1961, he sold 


H 

II 













>1 

1 ;• 3,400 shares of his MGM stock and within six months 

2 ii he repurchased 3.000 shares of MGM stock. In 1962, 

•I 

a • Mr. Cummings paid to MGM $53,870.81. representing the 

j 

‘* ,i difference between the purchase price of the 3,000 
5 i shares and the April, 1961 sale of an equivalent 
® ;! number of shares. 
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This payment, which was apparently prompted 
by Petitioners* potential liability to surrender his 
so-called "Insiders profit" to MGM, is allegedly 

deductible under Sections 162 or 165, as Counsel nan 
Just Indicated. 

Respondent determined that the subject pay¬ 
ment is only allowable as a long-term capital loci. 

It is submitted that the payment, is not related t > 
any particular trade or buslnes*. of llr. Cummings. At 
best It is a capital expenditure incident to a stojk 
investment, and only Incidentally connected -- li 
all -- wi: i some alleged trade rr business. 

Moreover and regardless of the attempted 
theoretical Justifications for Mr. Cummings to make 
the payment. Respondent submits that they arc override 
by the Arrovsmith doctrine. Respondent realizes that 
this Court rejected the Arroxjgr.iith rationale in Ja ca 
E. Anderson, 56 TC 1370, 1971. 

However, the current case involving Mr. 
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Cummings presents an unresolved issue noted by Judge 
Dawson in his Anderson dissent that is, whether a 
corporate director who receives minimal directors fees 
trom s corporation is entitled to an ordinary loss 
deduction In a situation similar to what we have here. 

Judge Dawson thought not. Respondent 
concurs in that view. 

And at this time, we would like to offer 
the stipulation of facts with attached Pctiti->ners ' 
Exhibits 1 through 7. 

TIE COURT: Any objection to the admission 
of those exhibits? 

MR. KANWIT: No, Ycur Honor. 

THE COURT: Mr. Shafer, I gather you do rot 


object? 


Ml. SIIAFER: No, Ycur Honor. I think son 


of them may have questionable relevancy but 

THE COURT: All ri"ht. The stipulation and 
Exhibits 1 through 9 -- 


MR. SHAFER: 1 through 7. 

THE COURT: -- 1 through 7 are admitted 
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» 

! <The »*iP«latlo« of facts and 

the documents previously marked 
[j for identification as 

i 

Petitioners' Exhibits 1 through 
7 were received In evidence.) 
THE COURT: AH right. Mr. Ksnwit. would 
you like to present your evidence? 

MR. RAW IT: Yes. Except that it Is 
Exhibits 1 through 8. 

MR. SHAFER: I beg your pardon. 

MR. KANWXT: Your Honor. I would like to 
call Nathan Cummings to the stand to testify. 

NATHAN CUMMINGS 

was called ns a witness on his own behalf, and, 
been flral: dul 7 sworn, testified as foil,,,,: 

the CLERK: You a-o one of the Petitioners 
in thLs c..se? 

THd WITNESS: Yes, 3 lr. 


39 ;; 

;:o 

THE CI.r.RK: Thank you. 


MR. »CA:r.;iT: Can we go olf 

the 

81 j 

ji 

(Discussion off the record. 

) 

• • o 

* " .1 

direct examination 


3 1. 

i 

f, 

DY MR. KANVTIT: 


*' i •• 

1! 

Q your name, please? 


j’ 

1 

A Nathan Cummings. 












Q Where do you live? 

A On a hundred East 50th Street, New York. 
Q What is your occupation, sir. 


4 

S 

i 

I am chairman of the eaecutlve committee of 

3 

Consolidated Food. Corporation and .1. 0 honorary 

6 

S chairman and Its founder. 

7 

Q 

i 

!j 

How old are you, Mr. Cummings? 

8 

A 

• 

1 an » 75, going on 76. 

9 

Q 

Nr. Cummings, how long have you been 

10 

associated with Consolidated Foods? 

• 

11 . 

! 

• 

A 

• 

I founded the company In 1939. 

12 : 

i 

i Q 

have you been associated with It ever since 

13 1, 

then? 

. 

14 ii 

\ 

A 

Yes, sir. 

13 

I 

1G 

1 

it? 

What were Its sales In 1939 when you founds 

17 

13 

I 

A 'Men we took over the corporation, the sties 

•vore about $16,000,000 a y.. nr . 

19 !. 

ii 

Q 

<ind what are they today/ 

20 i| 

h 

A 

About a billion seven hundred million a y nr. 

• • 1 ». 
if 

i 

Q 

Have you served, Mr. Cunnings, with any >chor 

#*. ^ »• 
*•“ ii 
;i 

f'Onpan f ca 

,n cai>acft Y as oificer or director? 

::3 .• 

t 

A 

Yes, sir. 

;m :• 

Q 

Which companies? 

i:s ii 

ii 

! 

A 

I "o chairman of Associated Products. I a,a 

i 


* . . ■■ ’ o 
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a director of General Dynamics, and I also am a member 
of its executive committee, and I am chairman of the 
merger and acquisition committee. 

Q Do you hold the stock tn those companies? 

A Yes, sir. 

Q ’ihat purpose arc you a director in those 
companies, Mr. Cummings? 

A To see that the company is well run at a 
profit. 

Q And how do you attain that purpose? 

A Well, that is a combination of things. I 
t'Ork hard. I enjoy it. I somehow manage to operat" 
at a very low expense basis, and v;n made a profit Jor 
the past 17 years. 

Consolidated Foods each year has Improved 
on its sales and its net earnings. 

Q Whit is it that you contribute to those 
companies as director? 

A I attend the meetings of the directors. I 
attend the executive committee meetings. I meet !>th 
the officers and discuss rodus oporandi, and I try to 
improve on the activities of the corporation. 

Q Mr. Cummings, it has been stipulated that 
you had been elected a director ot f.CM in 1 *>59. 

Would you describe for us the c irct.ras tar.c e s 


Would you describe 
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of your election as director of MGM In that year? 

A Yes, sir. I was called Just before 
Christmas of 1959 to buy a large block of shares in 
MGM, which was being badly run, from all the things 
that I have been told, and they also told me if I 
would become a director, they would see that three 
other directors would resign, because they were some- 

how getting involved In bad feelings amonst the other 
directors and some of the shareholders. 

I bought the block of shares and went on the 
Board of Directors. 

Q As a director of MGM, did you participate 
actively in the management of It* affairs? 

A To the extent that I attended all of the 
board meet ngs and went out to California to see all 
of the property to see what I could do to see to it 
that it wan run properly. 

Q For what purpo.se did you go on the Board o\ 
Directors of MGM: 

A To make a proiit for a business purpose. 

Q l.'hnt did you do ns a member of the Board of 
Directors of hC.M, if anythirg, to attempt to Improve 
their corporate management and use of assets? 

A I r.h nU I was responsible lor the res ignat, iat 
of the president of the company, l\ r. Joe Vogel, 
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because 1 kept on Insisting that he ought to cut down 
on expenses. 

He had an arrangement with the man who was 
chairman of the board who was paying $25,000 a year to 

a year from the company. 

He promised me that In one year that arrange 

I 

rent would be cancelled. The end of the year. He 
told me an untruth, and said he never made such a 
statement to mo, and of course, this upset me very 
much. And I kept on insisting that they had to cut 
down ir expensos. Ultimately Mr. Vogel was cut out 

and Mr. O'Brien was made president. 

Q Hid you contribute your financial and 

business judgment to MGM during the period you were 
a member of that company? 

A 1 think so. 

Q \ow, Mr. Cummings, I show you a document 
which “las been marked as :chibit 1 and attached to i i 
stipulation of facts, which was previously filed in 
this case. 

A 1 have n copy here. (Indicating.) 

Q And with the* Court's indulgence, I would 

like to read part of that letter. 

Th£ CuliHT: ^lo. It in already in the 


record, ao we need not read it, Mr. Kanwit. 
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J.J ;i 


J MR. KANWIT: It . lBply #e 

! whatever hap — ° ext » «. 4t la not lon e g #t ; 8e for 

3 ' Honor. lon 8* Tour 

i 

4 a 

iJ THE WITNESS: I will H 

3 If Honor. ° a ® I am told, y our 

6 

THE COURT- a 

7 if Arc you soing to read tt or d 

you want Mr cummu C r do 

Q - • Cummings to read l t ? 

MR. KAN WIT: I u<ii 

1 , 1 wlU "ad It, because if • 

not a letta*. -u . se lc is 

setter that he wrote T e < 

3 Martin A „ u 3 UttCr fr °« 

chrens. Branch Chief of h, 

Exchange Commission date i * SCCUritles 

; J 1 addressed Co Jos h JanUary 196J * •- 

• Co J oscph A. Macch'n c 

cch,a, Secretary 0 f KGM 

commencs on. the nrol 4 ■* 

,e preliminary i>rmr„ „ , , . 

! 1 Xy s °licitin 3 mater -,1 

was received by the SEr „ , r " al 

r SEC on January 9 

quote- " Ir # * 1962 — a "d 2 

* it is noted fron !>4« 

flic with rh e ship reports on 

h too Commission that t'r -I 

purchased 3,000 shares „ f th ' Jtha " CUm " ln - 
durin C Company’s common ,t i;c < 

8 September and October, pr. . 

a like amount utthln s’ ' V i„8 told 

“n aiX -■*»«!» Prior to such 
purchase. If hc h rcaU 

r. . d auy rntcrtal nroflt- 

..".those tr nsactions .htch under Section U-g ,, 

the Securities py-i.n 

Exchange Act of 193A «„ 

y. i»ure to and nvr 

recoverable |, y the* Issuer tho 

r « * Pertinent facts with 

r " ’ —- - diseased „ 

*y otatenent pursuant to It.. ra 7£ ... 
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Mr. Cunnings t we. the situation described i„ 

th “ par **”'> h I h.v. Just quoted called to your 

■ttent ion ? 

A Y «». ,lr. Joseph Mscchla got In touch with 
-7 office. At that tin. I h . d a personal ftn „ elil 

assistant, a P er.on by the name of Ed Steinmetz. who 
unfortunately died a few months ago. 

1 hod told Eddie Stelnmetz that these two 
transactions apparently were going to ness up the proxy 
statement, and he sa.d to me that I had a profit of 

that was Involved, and I promptly said, "Well 
we don't want to ness up the handling of the prosy 
material." 

Furthermore, some people might not 
thoroughly understood It. a ,d the name of .athan 
Cunnings would be involved t„ a transaction of th-t 
kind that was not clearly understood, and „y bcln;; 

the Ursett shareholder •„ MOM at the tine, a. a 

personal shareholder, I #.k« ... 

• i4.lt the thing to do was t > 

Immediately send them a check uht k 

a cneck, which went there t o 

next day. 

Q How. when you referred to a possible 

reflection the nnm. of Nathan Cummings, what d«d 
you mean bv that? 


A 


w dl. I think 


the most Important 


ass«'. tint 
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1 am privileged to own is the reputation for Integrity 
and that I do buslneaa in a businesslike way. I must 
admit that this transaction was inadvertantly handled. 

1 did not follow it. When you run such a large 
business such as Consolidated, and when you are an 
investor In other situations and you are just a 
businessman and not a lawyer, you don't have time to 
watch all of these details. 

And furthermore, I didn't watch the calendar 
to see which date I bought or what date it was sold, 
but it is always in my mind -- and still is -- that 
this is a business purpose. 

Q Did you ever receive a formal demand froi 
MCM for the payment of the fifty-three odd thousand 
dollars ? 

A Hot as a formal demand, but as a suggestion 

4 

that it v/ould be very cooperat ivt if I would do .t. 

Q What would have happened, as it v/as described 
to you? What would have been the consequence jL -v.ir 
not having made the payment to MCM? 

A There would have been a lot of questions and 
probably shareholders might sue the company for r.turn 
of their funds. There are such lawyers around, 1 
told, but fortun itcly I d »n't have to deal with them. 

Q And I believe you testified that you d*d 
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■•ke the payment -- 

A Immediately. The next day. 

Q Will you refer, If you will, to Exhibit 2, 
which has been marked and attached to the stipulation 
of facts? 

A Yea, sir. 

Q Is that the cover letter accompanying the 

payment? 

A Yes, sir. 

MR. KANWIT: Should I read it to His Honor? 

THE COURT: No. It is in the letter. 

BY MR. KANWIT: 

Q Now, as a result of the payment made by you, 
war the insiders problem disclosed on the KGM proy 
statement? 

A It was not necessary. It was paid. 

Q Referring, if you will, to Exhibit 3, when 
has been narked and attached to the stipulation ol 

facts, is that the proxy statement that was ultimately 
sent out by MCM? 

A Yes, sir. Dated January 18, 1962. 

Q Does that contain any reference to the 

insiders profit problem? 


• ' 1 

*-•1 , 


: •> i! 


Q 


No, sir. 

Mr. Cumrainga, did you ever request that the 
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fifty-three odd thousand dollars paid by you to KCM 


12 if 

j 

13 

II 

14 

•j 

15 ' 


refunded? 

A Yea, air. 

Q On the basis of what information? 

A Because on February the let Ed Stetnmetr 

wrote me a meaorandun attached to the article which 
appeared In Forbea Magarine, and I wrote to Hr. Joe 

Macchia, and sent his. a copy of Ed Stelnmetz' letter 
Q Let me stop you there. 

Referring to Exhibit 4. Is that the mer.o- 
randura that Mr. Stelmsetx sent to you which you 
previously referred? 

A Yes, sir. 

Q And you said that when you received that, 

you subsequently wrote to Mr. Macchia? 

liefer, if you will, to Exhibit 5. 

A Yes, sir. 


Macchia? 


[s that the letter that you wrote to Mr. 


it Is. 


3 ■: the refund from HGM? 

i 

s ' : A Yes, sir. 


And we won't read It Into the record. 

IMs that the letter in which you requested 


Q Bid you receive a reply from Mr. Macchia. 
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1 .■! A 

Yes, sir. 

t 


2 i q 

Refer, If you will, to Exhibit 6, 

i 

i 

I 

j 

• 0 

d : 

*1 

‘i : a 

Is that the reply to which you refer? 
That is the reply, dated January 9th. 

» 


5 Q 

Did you reply to Mr. Macchia? 

i 

• 

* . A 

7 * Q 

Yes, sir. 

i 


Refer to Exhibit 7. 

1 


8 

•» 

• 

Is that the reply to which you refer in 

your 

O 

J testimony? 


lt: A 

That is it, in February, 1962, 



11 ■; Q 

Did you receive a response from MGM concern- 

O 

: ing your response to the refund after your letter 
13 ; Mr. Macchfa? 

to 


l-i i< . 

it • A 

. 'i 

Yes, air. 

1 

1 


1: ' ; 'J 

1C 

J 7 A 

Refer, if you wilJ., to Exhibit 8. 

1 

C 

Is that the response to which you test:?.' 
Yes, sir. 

Led? 

» • 

► 

11 

Q Did llGli ever pay you the refund of the 

19 • 

ilrty-three odd thousand dollars? 



: 0 A 

No, 3ir. 



• 1 j Q 

ji 

From the time the transaction was first 


e 

called to 

your attention to the nrecent, have you 



ever conceded that you were In fact liable to KC :; 

for 


the in s i d 

ora pro! it payment which you made in Jam 

ary 


of 1962? 

4 

I 

4 

1 

1 

1 

J 
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A Not only that, but they should have acne me 
back my money. 

MR. KANWIT: Your Honor. I have no further 
. questions of this witness. 

THE COURT: All right. Cross examination, 
Mr. Shafer? 

MR. SHAFER: Yes, Your Honor. 

CROSS EXAMINATION 

BY MR. SHAFER: 

Q Mr. Cummings, just a point of information. 

Initially, is it correct that back prior to 
I960, MGM was then known as Lo.w's Incorporated? 

A I think that is right. 

But for all our purposes, «e can refer to 
that conpsny os KCM, boln S one and the sane? 

n Yes, sir. 3ut now that you ask that 
question. I think the original shares were Loew’s 
Incorporated, and shortly thereafter they were spilt. 

Q But for our purposes, we enn refer to th.n 
Interchangeably, Is that correct? 

A Yes, sir. 

<1 And these shares you purchased In 1959 were 

traded on the Hew York Stock Exchange, were they not? 

A Yea, sir. 

Q Now, the stipulation of facts. Paragraph 3 



vr 
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r.fer. to your acquisition of your 51,500 .hare, of 


che MCM stock. 


recall. 


And what ».. the coee of thoee shares 1 
I don't remember, sir. 

Here they approximately $20 or more a share? 
Oh, dear. In the low twenties, as near as I 


Did you purchase or acquire any other share. 


10 j 


i: 


13 


is !i 


.3 I; 


in MGM through 1961? 

A Through 1961? 

MR. KANWIT:. Do you mean through December 
31st, 1961? 

MR. SIIAFER: Yes. 

BY THE WITNESS: 

Well, I think I purchased this small block, 
didn't I? i can't remember unless I look at some 
documents, .ore, that might xefrosh my memory. 

I can't remember, cir. 

MR. SIIAFER: Would you nark that for me. 

THE CLERK: Respondent *n Exhibit A has been 
marked for identification only. 

(The document referred to was 
marked for identification as 
Respondent's Exhibit A.) 


ft 

* 


i 
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BY HR. SHAFER: 

Q 1 hand you what ha« been identified as 
Respondent's Exhibit A for Identification, and ask 
If you can Identify that document? 

A I can identify my signature, yes, sir. ^ 

Q Is that a report submitted to the Security 
and Exchange Commission by you or on your behalf? 

A On my behalf, and signed by me. Eddie 
Stclnmctz prepared it. 

Q And does that indicate the number of shares 
held at the end of March 31, 1961, In Moetro-Goldvyn- 


Maycr ? 


Yes, sir. 


Q And that was after disposing of approximately 
3,000 -- 4,000 shares during March of 1961? 

A Jest a moment. That Is 4,000 shares veil, 

It is over here (Ind 1 cating). 

Q A: d then during 1961, you would have h*;d 

then, before this disposition at least, you would 

hove haJ at least 58,000 shares. Is that right; 

A I presume so. I don't know. I don't see 

anything be oro. I only see this figure. 

Q When you say "this figure," you arc 

referring to 54,300? 

A That is what it 3ays. 
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Q And that la after the disposition of 4,000? 

A That Is what it says. 

MR. SHAFER: I offer In evidence Respondent' 
Exhibit A for Identification. 

THE COURT: Any objection, Mr. Kanwlt? 

MR. KANWIT: Your Honor, I don't see how it 
is relevant, so I object to it on the grounds of 
relevancy. 

MR. SHAFER: It is indicate the substantial 
investment that this gentleman had, and at least the 
cxiAXMircrl number of shares that he had in 1961. 

THE WITNESS: I have told you I had a sub¬ 
stantial investment. 

MR. KANWIT: Your honor, this has been stipu' 


» 

— w 




lated. 


HR. SllAFFR: I am coming to the cost next. 
17 ' I am trying to determine, first cf all, how many 

shares he had, and 1 want to determine the cost of 

1 f I . j 

these shares that he had in the company. 

THE COURT: W 11, I will proceed on the 

J1 ;i basis of each party submitting the evidence that it 

| 

I* thinks is relevant to support: its view, and thou ,ii 

i! 

I don't unden tand where Mr. Shafer is going, I will 
?• 1 admit it. 


II 


Exhibit A is admitted 
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(The document previously marked 
for Identification as 
Respondent's Exhibit A was 
received Into evidence.) 

HR, SHAFER: I would like to confer with 
Counsel Just a moment. Your Honor, 

THE COURT: Yes. Co ahead. 

HR. S'.L.FHR: We have an oral stipulation that 
we would like to make at this time. 

We are understandably, 1 believe, reluctunt 
to submit Mr. Cummings' entire tax return for any 
years because of Mr. Cummings' position. 

THE COURT: Yes. 

MR. SHAFER: So that for that reason, \/e 
will propose to stipulate that the entire block o£ 
stock sold by Mr. Cummings in 1961 had a cost basis 
of $7M4,320.25. 

THE COURT: All right. 

MR. 1CANWIT: Again, Your Honor, without any 


• 0 : concessions as to relevancy. 


THE COURT: Yes. All right. 
BY IIR. SHAFER: 


Q Did you own ten per cent or more of the .stock 


in MCM? 

A 


Oh, I don't remember how many shares were 


i 
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21 i! 


outstanding. That la easily determined. I don't 

I 

remember. 

Q Now, talking about your original acquisition 
of MGM stock, isn't it a fact that you were originally 
elected a director by the other directors at a 
directors' meeting in January of 1959? 

A Not January, 1959, I would think. Wasn't 
it '50 -- 

Q Were you originally elected a director by 
other directors or by the stockholders? 

A I don't remember, now. 

Q -sn't it a fact that you were elected to 
fill the vacancy created by a Joueph A. Tomlinson? 

A Three directors resigned, and I was elected 
as a director. Whether it was done by a directors 1 
or by shareholders, I can't remember. Whatever th.: 
proper procedure, I presume it w*is done. 

Q /. nd isn t it a fact that you acquired year 
stock only a short time before becoming a director? 

A That is correct. 

Q And that block of atoclc was a 235,000 share 
acquisition by yourself and your brother and another 
indiv fdual? 

NR. KANWIT: I .'SJoct to what Petitioner's 
brother and another individual did. It is wholly 


/ 
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irrelevant. 

THE COURT: What is the purpose of this 

inquiry? 

MR. SHAFER: Again, Your Honor, 1 believe 
it shows a part of a substantial Investment by a group 
represented in effect by Mr. Cummings as director of 
tho board. Now, we can talk about business purposes, 
but I think that what we have is a 235,000 Investment 
by a group in which Mr. Cummings was a participant. 

THE COURT: Is there an unanswered question, 
Mr. Shafer? Do you want to repeat it or do you want 
the reporter to read it back? 

BY MR. SllAFER: 

Was your purchase of 235,000 shares of 
stock purchased by yourself, your bi*other and enotrier 
indiv Ldua1? 

A I don't remember the number of shares. I 
remenjer tiy brother purchased sene shares and a ~n 
from Toror to purchased some more. 

Q And do you recall approximately how many 
shares ? 

V I do not. 

Q Did they purchase as much or more than you 
did, in the first place? 

A I don't think so. 
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Q Did you have an MGM stockholders meeting in 
February of 19597 

A I wouldn't remember, now. 

Q Do you recall at any stockholders meetings 
oftcr you became elected director reporting to a 
question of the audience that you supported the 
Company's management? 

A Yes, sir. * - 

Q And lsn t It a fact that the gentlemen who 
resigned did not support the Company's management? 

A (No response.) 

CJ You referred previously to three Individuals 

who resigned as directors? 

A That Is right. 

Q And they did not support the Company's 

A That Is correct. 

Q And isn t it a fact that in response at that 

same time that you advised the people that you hod 
bought your stock in the company as an investment? 

A ^ cs * s ^• Yes, 3ir. What else would I buy 


21 ;J it for? 

;i 

— j Q And vl th respect to the 1962 payments, did 

‘• 3 • y° u O'^y other claim or defense to avoid pnvmcnt 

| 

24 ij other than what you refer to in Kxhlb’t 47 

ij ^ other words, Exhibit 4 van the only bonis 
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that you had for indicating that you should hava gotten 
a refund of your money? 

A I don't remember any other reason. 

Q Do you know of any other lawful claim or 
defense that you would have to avoid such a payment? 

A I am sorry. I am not a lawyer. 

Q You have not been advised of any? 

A Not that I remember. 

Q Since Consolidated Foods was founded, is it 
correct to state that you have been its chief executive 
officer responsible for its day to clay operation? 


In the beginning, but not in the latter 


years 


I; 

u 


C» And when you say "the latter years," what go 
you mean? 

A I became chaiman of the executive commitLve 
a few years ago, and we have a chairman and chief 
executive officer who runs the company. 

Q Through 1962, was thi3 your principal 
activity, business activity? 

A As I recall, yes, sir. 

Q It was your principal source of income, 
salary, other than investment income? 

A Uepent that, please. 

Q Was that your principal source of incor.o 
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other than, let's say, dividend Income? 

A Yes, sir. 

Q If you will refer to Paragraphs 3 and 4 of 
the stipulation. It refers to a number of companies 
to vhlch you were a director? 

A Yes, sir. 

Q Now, the first company Is Associated 

Products, Incorporated? 

A Yes, sir. 

Q In 1962, how much time did you spend as 
director on behalf of Associated Products? 

A Oh, my -- whenever It was necessary on the 
telephone, whenever I had to attend a meeting. I 
didn't, keep a time check on myself. I still work 
seven days a week and eight or ten ho rs a day to uo 
whatever I think Is necessary. 

C. how much tine did you spend with Rothschild 
Enterprises ? 

A ..’henever It was necessary, without any 
specific tine checks. 

Q How much did you spend with College Inn Pood 
Products Company? 

A 

Q 


Foods? 


The same. 

How much time was spent with Monarch Fin.' 
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A The came. 


Q How much time was spent with MGM? 


A The seme. 


•>n : 


r:» ' 


Q How much time was spent with Rival Packing 
Corporation? 

A Rival Packing would he a part of the 
Associated Products, so it would be about the same. 

Q Did anyone or any combination of these take 
you as much time to conduct the operations as 
Consolidated Foods? 

A Sometimes my associates thought more. 

Q Then, in which company and how much time? 

A I don * t punch any time clock. I am involved 

in many businesses even now. Last week I came here on 

Monday for a Monday General Dynamics meeting and vent 

back to Ilew York for another meeting and came back 
here for another meeting. 

Q How much income did yru realize fron 
Associated Products, Incorporated in 19627 

A P don't renember, now. 

Q Did you receive fees in any of those 
companies other than MGM? 

A l think I probably get $50 a meeting or 

a hundred dollars n meeting if I want to bother with 

it. Sometimes I don't get any ice. I am not a 


| 
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director for the fees I get out of it. 1 etn • direc¬ 
tor because I have an investment In the shares of a 

company. 

HR. SHAFER: Mark this Respondent's Exhibit 
B for identification, 

(The document referred to was 
narked for identification as 
Respondent's Exhibit B, 

BY HR. SHAFER: 

Q Mr. Cunmings, I hand you Respondent's ixhljic 
B for identification, and ask you if you can identify 
that document? 

A I can't the first page. I nay, further. I 

do. This is my signature. Yes, sir. 

q And is that the l‘>62 federal tax return 

filed on behalf of yourself and your wife? 

A It says so. 

q Directing your attention to a part entitled 
"Schedule il, Part 5, other income or losses." 

A Yor*., air. 

q There is an item entitled "Moetro-Goldwyn- 

Mayer director's fee." 

A 05 , 000 . 

Q And would that be the approximate fee th.:t 

you'd have received from Moetro-Goldwyn-Hayor in r. \y 
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given year? 

A If It saya that. It must ba ao. 

Q Nov, directing your attention to that return 
or anyplace else where there la any indication of ever 
receiving any other director'a fees? 

A I don't know. 

Q If you would, take a moment to study it. 

A You have about 20 pages of documents here. 

I can't tell you this by -- 

MR, KANWIT: Your Honor, if Mr. Shafer has 
examined a return and will represent to this Court 
that there are no other fees that: are listed on it, 
it certainly will be stipulated. 

MR. SHAFER: I have found none. Your Honor, 

I will leave the return with Mr. Kanwit to examine 
further. If there are any, 1 wi’.l stand corrected. 


evidcnce. 


ro t 


I do not wish to submit: the return in 


THE COURT: Yes, I understand. 
DY MR. SHAFER: 


Q How, when you testified that you had tlv* 
stock a8 an investment, I would like to just direct 
your attention to one other tiling; that to the 
dividend income from your KGM shires, and state that 
for the record, if we nay, wo stipulate that the 
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1 

dividend 

incoo* from Moetro-Coldvyn-Mayer was 

2 

$89,512, 

In 1962. 

3 


THE COURT: Is it so Stipulated, Mr. Kanwit? 

4 


MR. KANWIT: Yes, Your Honor. 

5 1 


BY MR. SHAFER: 

6 

’ 

Q 

Do you still have your stipulation In front 

7 

! 

of you? 

• 

8 ' 

A 

Is this the stipulation (Indicating)? j.r.t 

9 

« second. 

Yc 8 , sir. 

10 . 

Q 

All right. Directing your attention to 

11 

Paragraph 

3, can you identify the period of time that 

12 

you were 

a director of any of the companies other thin 

13 

Moetro-Goldwyn-Mayer? 

14 ! 

u 

4 

I couldn't remember that, row. 

I’j 

3 

Paragraph 4 refer* to companies in whicn you 

16 

were a director, such as Son Anl. City Stores and lay 

i; 1 

W o o d i 3 . 

• 

i <3 •; 


Could you Identify the period of time you 

l? 

were .i director of those companies? 

20 . 

• 

A 

I can't tell you that, sir. But I can toll 

'-*.1 | 

you that Kay b’oodlc was associated with Associated 


Products. 


o * 

».> • 

Q . 

In Paragraph 4, also. It states that since 

»■'"» li 

•* 

1962 you were a director of a number of companies such 
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Dynamics. ! 

What period of time have you been a director | 

| 

of those companies? 

A Now, let me just atop and think, please. 

The Society National Dank — oh, up until about a year 
or two ago, I was a director for possibly two years or 
three years. I don't remember exactly. 

MR. SHAFER: One other oral stipulation. 

Your Honor, at this time. The reported salary income 
for Mr. Cummings from Consolidated Foods in 1S62 was 
$100,000.16. 

MR. KANWIT: Your Honor, I believe Hr. 
Cummings had not finished with his answer. 

MR. SHAFER: 1 beg your pardon. I am a jrry. 

MR. KANWIT: You iskee him with respect co 
the three companies, and he answered only with r- ■ .snoot 
to the first. The other two were Western Union and 
General D/nanics. 

by the v:mr.ss: 

A Western Union Telegraph must be seven or 
eight years ago for a period oj not very long. I Just 
don't rcf.tember. 

General Dynamics, I became a director about 
two and a half years ago, and I am a very active 


i 

it 


dir cctor . 
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MR. SHAFER: All right. 

THE COURT: A* to th« stipulation of salary, 
do you so stipulate, Mr. Kanwit? 

MR. KANWIT: Yes, I do. Your Honor. 

BY MR. SHAFER: 

Q You previously testified that you were 
responsible for Mr. Vogel's resignation from MGM. 

Do you recall when that resignation occurred? 

A I suppose a couple of years or a year after 
or -- I suppose a couple of years. I don't remember 
exactly, sir. 

Q Do you recall how many directors MGM had 
around 1959 and 1960? 

A I can tell by the proxy statement here. I 
can *t remember, but I can count them up for you. If 
you want n.e to. 

Q Isn't it a fact tiat they originally had 19 
and then thev had 15 thereafter? 

A I think I told you that three resigned when 
I w«.nt on, and that was one of the conditions. 

Q In the February, 1959 shareholders rooting. 


isn t it a fact that the nur.bcr of authorized 

it 

• J directors was reduced frun 19 to 15? 
j | A I don't remember. 

i! Q Were there at least 15 directors on the 

i 





I 

i 

1 

i. 
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* 

1 j board at all tlmea when you were associated with them? 

i » 

< 

2 

A If the proxy says so, yes. 

c 

J i 
(1 

Q When you are referring to the proxy, you are 

4 ij referring to Exhibit — 

I 

• 

M 

ME. KANWIT: 3. 

• 

6 8 

r 

BY THE WITNESS: 


7 ;l 

i 

A Pardon me. While I find it here. 


8 j 

Yes, sir. 

G 

y ;i 
:| 

BY MR. SHAFER: 


10 

« 

1 

Q Page 1 of that exhibit says "One of the 


11 ; purposes of the meeting is to elect 15 directors." 


12 l| 

II 

Is that the number of directors? 

O 

13 

:i 

% 

A Yes, sir, that Is what it says. 


14 |j 

Q And are those 15 directors all charged with 


15 '! the 

i 

same responsibilities as you previously outlined? 


lti ! 

A Certainly. 

C 

17 ' 

MR. SHAFER: No further questions. Your 


^ Honor. j 


10 

»j 

THE COURT: Any redirect, Mr. Knnwit? 


20 IS 

1 

MR. ICAHWIT: Just one or two questions. 

• 

‘ ^ Your 

Honor. 

o 

22 •! 

REDIRECT EXAMINATION 



BY MR. KANWIT: 


: ]i 

Q Mr. Cummings, referring, if you will to 


• * * " 

< ‘ :j Exhibit 3, and particularly on Pages 1 and 2, the 

i . .i 


i 

j 

i 

1 


% 
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listing of the directors proposed for election et the 
February, 1962 ennusl meeting of MGM, end going down 
the list, which of those directors were as active or 
more active than you were in the management of MGM 
affairs? 

A Ira Guilden, who was chairman of the executive 
committee; George Killion, who was chairman of the 
board of directors; Bob O'Brien, who was then the 
executive vice president and subsequently became the 
president, and he was a former SEC counsel, I bel^/e; 
Philip Roth, who is a vice chairman of the executive 
committee; and Joseph Vogel, the president. 

Q Now, am I correct that: all of the names that 
you have mentioned were individuals who were also 
officers cf MGM?. 

A Let me Just look igair., now, sir. Oh, 
another ore is Benjamin ileliiker. Yes. lie was v co 
president and general counsel. Guilden, who was 
chairman of the executive committee was on officer*, 
Killion was an officer, Melnikcr was an officer, I’.oih 
was an officer -- yes, sir, that is correct. Vogel 
was an officer. 

Q llow would you describe the general degre** of 
participation In liCM's affairs with relation to the 
directors of 11CM who were not also officers of the 


i 


f 
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3 !i 


ti 

I 

4 , 

5 



8 

9 

10 



company? 

A oh, I gave It more Cine and attention than 
they did. 

Q Now, Mr. Shafer asked you If at the 1959 
annual meeting of MGM you supported management. 

Wasn't management at that time involved in 

a proxy fight? 

A They were about to be in a proxy fight, and 
I stopped the fight by buying the shares. They called 
off the fight, then. 

Q Was that the respect to which you supported 


12 ;; 

management 

at that time? 

13 ii 

3 

A 

Was that the respect? You mean was that t'e 

14 1 

cause? 


15 

.1 

Q 

That is right. 

10 :i 

A 

Yes, sir. 

1 r, 1 

* 1 M 


MR. KAKVttT: Your Honor, I have no further 

18 

questiono. 


19 ;! 


THE COURT: Do you have any recross, Mr. 


• 



Shafer? 

MR. SHAFER: Just a couple of quest ioos. 


•! Your Honor. 



'.'A 1 



O 
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3 ; Q When you say that you spent more time, that 

,1 

'1 f; you gave more time and attention to the affairs of the 
5 1 company -- MGM -- than the other directors afmllarly 
f -> situated, can you give us an Idea how much time you 

il 

7 jj spent and how much time they spent? 

t 

3 A I can't measure it that way. I might be on 

3 the phone talking to Joe Vogel, and I might be coming 

10 to New York and meeting them at the !.r executive hoad- 

11 quarters, and I would go there and have lunch with 
10 them. 


I 

; I told you earlier, I was not punching ;> 

11 tf clock and keep track of my time. 

1 

! Q And were the other directors also meet If.g 

I 

1,1 and conferring at the same time? 

*i 

j7 A Not as much. Those who were full time 


10 !| 

officers 

, yes. 


1? 

i' 

Q 

How much time did 

the other directors spend. 

:.:o 

i 

then ? 



:?l : ! 

A 

I was not there. 

sir, to answer you. 1 

ji 

on |, 

'1 

don't kn 

ow. 


■1 

|, 

ti 

Q 

Referring to tlr 

proxy fight, isn't it a 

|T 

' .1 

fact -- 




|| 

2b )i 

!l 


A 


I never had a proxy fight 















» 

1 

1 

V 70 - [ 39 ] 


JL 

j Q 

,i 

Th. threatened proxy fight that Mr. K.nwit 


O 

V# 

alleged, 

|i 

> i 

t 

o 

• 

r* 

1* 

i 

; 

That had been threatened by a Lewis A. Croen, 

•1 

■ la that 

correct? 


5 

' j A 

I thought that It was threatened by the other 

• 

f 

fellow. 



7 

•I Q 

Mr. Tomlinson? 


8 

A 

ionlinson. I ain not positive, but I think 

o 

0 

so. 



It: 

Q 

And it Is Mr. Tomlinson whose place you took 


1] 

the board of directors? 

o 

12 

K 

Well, three re,i..„ed, end I went on. I don't 

13 

know who 

1 r ° placed exactly. I know I replaced one of 


14 ■ 

i! 

them. It could have been Tomlinson. I 


15 

Q 

And were these shares, or some of the shares 

r~'' 

1C 

that you 

acquired before you became a director 


1 * • 

L i 

ij 

acquired 

Iron Mr. Tomlinson? 


19 n 

A 

Yes, sir. Through a Mr. Green. 


19 


MR. SHAFER: No further questions. Your 


:o :, 

Honor. 

I 

• 

31 


THE COURT: Thank you, Mr. Cummings, for 

O 

• > •> 

coming as 

n witness, and you may bn excused now. 


r>:< * 


T'.IF. , ./IT:»ESS: Your Honor, thank you very 


2-1 | 

much. 


* 

23 ,j 
it 

* 

TIiE COURT: Thnnlc you. 

I 1 

• & 

• 

a 

i 
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(Witness excused.) 

* MR.“KANWIT: Your Honor, I hsve no other 
witnesses, and that concludes my case. 

THE COURT: All right. Let's get the record 
straight, now. 

Was there a stipulation that he received no 
other directors' fees or at least the return reported 
no other directors' fees. 

MR. KANWIT: Yes, Your Honor. I checked the 
return and I am satisfied that the only fee reported 
on that return i3 the $5,000 for UGM. 

THE COURT: Does tne R*spondent wish to jffer 
any evidence? 

HR. SHAFER: No further witnesses or evi¬ 
dence, Your Honor. 

THE COURT: That closet' the record in this 

case. 


3 3 ! 

1'J 

l 

I 

.:o 

n 

i| 

M 


r * •! 


Gentlemen, as 1 indicated Monday, I pr c.f. .r 
seriatim briefs, Mr. hanv’i.t will make the opening 
brief, Mr, Shafer the ansv/ering brief, and you 
(referring to Mr. Uanwlt) the reply brief. 

Uhat period of t f mo would you 1 I Ice to supply 

the brief? 

MR. KANWIT: Well, 1 don't know how fast I 
can get the transcript. 
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C\J 

t- 

i 
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1 

THE COURT: 

Frankly, I am very liberal In 



the tine I give you. 

Mr. Kanwlt. I rather you ta!:e 

o 


enough tine now, rather than to have to process an 


extensIon. 

• 

• 

( . 

HR. KANWIT: 

Okay. I would like 60 days, 

• 

I 

Your Honor. 



•r 

HR. SHAFER: 

I would like 45 for my answer. 



THE COURT: 

• 

Fnrty-five. 

o 


For your reply, Mr. Kanwlt, to that? 


10 

HR. KANWIT: 

Twenty, Your Honor. 


1 1 

A -4. 

THE COURT:’ 

I think you better take 30. 


1? 

'1 

Keep In mind that it 

has to be served on you by m:l. 

o 

1C ’ 

MR. KANWIT: 

Fine. 


1-1 !i 

THE COURT: 

All right. What will be th^ce 


1.1 ' 

It 

dates. That - cs 60 - 

- 


i «• 

t I) 

MR. KANWIT: 

Sixty, 4!» and 30. 

c 

17 

THE CLERK: 



The original will be due Jul■» 


U • 

17th, 197*. The reply will be given August 31st, 


rj 

»} 

1572. i»nd the next one wllL be due October 2nd, 1.1/2. 


:.o ;; 

THE COURT: 

Did you get those dates? 

• 

: 1 

,| 

MR. KANWIT: 

Yea, Your Honor. 

r~\ 

•. • t 

’* 

MR. SHAFER: 

Yes, Your Honor. 



THE COURT: 

^11 r lsht. Does that complete 


• • 

everything i n this case, gentlemen? 


• it * 

MR. SHAFER: 

I thank the Court and the 


s 

II 

1 

1 

1 

. 

• 







[ 42 ] 


c 


- 73 - 


people In the next case for allowing us to Interrupt 


for e short time. 


THE COURT: Good. Fine. 

We will take a recess, now. 

(Whereupon, at 10:37 a.m., the trial la the 
above~entltlcd matter was closed.) 
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60 T. C. No. 11 


UNITED STATES TAX COURT 

NATHAN CUMMINGS and JOANNE T. CUMMINGS, Petitioners v. 
COMMISSIONER OF INTERNAL REVENUE, Respondent 

Docket No. 2653-71. Filed April 23* 1973* 


? was a director and shareholder of MGM, 
and in 1962 he made a payment to MGM of 
$53,8 70.81 when the SEC indici.ted that P 
might be liable to MGM for such amount as 
an insider's profit within the meaning of 
sec.. 16(b) of the Securities Exchange Act 
of 1934. field , under the particular cir¬ 
cumstances of this case, the payment is an 
ordinary and necessary business expense of 
P. 


Anderson A. Owen , Edward W. Rothe , and Glen 
H. Kanwit , for the petitioners. 

Nelson E. Shafer, fcr the respondeat. 


i nli A.ivj sjt r lCt 
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SIMPSON, Judge : The respondent determined a defi¬ 
ciency of $45,790.18 in the petitioners' Federal income 
tax for 1962. The only issue for decision is whether the 
petitioner may deduct as a business expense under section 
lu2(a) of the Internal Revenue Code of 1954, or as a 
business loss under section 165(a), a payment of $53,870.81 
which he made to MGM in 1962 when the Securities and 
Exchange Commission indicated that he might be liable to 
MGM for such amount as an insider's profit within the 
meaning of section 16(b) of the Securities Exchange Act 
of 1934. 

FINDINGS OF FACT 


Some of the facts were stipulated, and those facts 
arcs so found. 


The petitioners, Nathan Cummings and Joannt T. 
Cummings, are husband and wife, who maintained th-uir resi 
dence in New York, New York, at the time their petition 
was filed in this case. They filed their 1962 joint 
Federal income tax return with the district director of 
internal revenue, Chicago, Illinois. Mr. Cummings will 
be referred to as the petitioner. 


All statutory references are to the Internal Revenue 
Code of 1954, except that any reference to sec ^° n 
is to such section of the Securities Exchange Ac. of 1934. 
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During 1962, and since 1940, the principal occupa¬ 
tion of the petitioner has been that of chairman of the 
board and chief executive officer of the Consolidated 
Foods Corporation (CFC). CFC was founded in 1939 by the 
petitioner, and it is now a leading processor, canner, 
and distributor of food products, with present sales of 
$1.7 billion a year, as compared with sales of $16 million 
in 1939 and approximately $500 million in 1962. 

During 1962, the petitioner was also a director and 
shareholder of Associated Products, Inc., Rothschild 
Enterprises, '.Lnc., the College Inn Food Products Co., 
Monarch Tine Foods, Ltd., Metro-Goldwyn-Mayer, Inc. (MGM), 
and the Rival Packing Corporatior. Prior to 1962, the 
petitioner wan a director and shareholder of the Bon Ami 
Corporation, :he City Stores Company, and the Kay Woodie 
Company. Somatime subsequent to 1962, the petitioner was 
a director an 1 shareholder of the Society Corporation, 
the Western Union Telegraph Company, and the General 
Dynamics Corporation. As a director, the petitioner at¬ 
tended meetings with directors, executive committees, and 
corporate officers to help improve on activities ot the 
corporation and see that it was well run at a profit. 

In 1959, the petitioner was approached with a propo¬ 
sition to purchase a large block of MGM stock. He was 
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told that the corporation was having problems and that if 
he would become a director# 3 directors who were involved 
in controversy would resign* Subsequently# the petitioner 
purchased 51,500 shares of MGM stock at a minimum total 
cost of $1,030,000, the 3 directors resigned, and the 
petitioner was elected as 1 of the 15 MGM directors. His 
purpose in becoming an MGM director was to make a profit 
by improving MGM's performance. As a director, the 
petitioner participated actively in MGM's corporate af¬ 
fairs by attending board meetings, by giving the benefit 
of his judgment on corporate affairs, and by inspecting 
the corporate properties to determine how they might be 
better managed. 

On April 17, 1961, the petitioner sold 3,400 shares 
of MGM stock for a total of $227,6**8.28 . The gam real¬ 
ized by tha petitioner on this sale was reported as a long¬ 
term capital gain on his 1961 Federal i icome tax return, 
along with the gains from other sales ci MGM stock in 
March 1961. On various dates from Septamber 18 througn 
October 2, 1961, the petitioner purchased a total of 3,000 
shares of MGM stock for a total of $146,960.39. Th? 
petitioner was an MGM director throughout 1961. 

On January 16, 1962, the Division of Corporation 
Finance of the Securities and Exchange Commission (SECi 



wrote a letter to the secretary of MGM giving its comments 
on the preliminary material soliciting proxies which MGM 
had prepared for the annual MGM stockholders meeting to 
be held on February 23, 1962. It noted that the petitioner 
had purchased 3,000 shares of MGM stock during September 
and October of 1961, after having sold a like number with¬ 
in the previous 6 months, and that if he realized: 

any material profits from these transactions 
which under Section 16(b) of the Securities 
Exchange Act of 1934 inure to and are recover¬ 
able by the issuer, the pertinent facts with 
respect to these transactions should be dis¬ 
closed in the proxy statement * * * 

Section 16(b) of the Securities Exchange Act of i934 pro¬ 
hibits an "insider," such as a corporate director, from 
buying and selling or selling and buying, within a 6- 
month period, the stock of a corporation in which he is 
an insider. If such a transaction occurs and results in 
a profit, the corporation should either be paid the profit 
(commonlj known as the "insider's prof .t") or it should 
show the profit on its annual report as a debt owed to 
the corporation. 15 U.S.C. sec. 78p(b) ( 1971 ). The dif¬ 
ference between the selling and buying price in th.*s 
case was $53,870.81. 

Upon receipt of the SEC letter, the secretary of MGM 
immediately informed the petitioner of its contents. The 
petitioner believed that if any section 16(b) violation 
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had occurred, it had been solely the result of inadvertence. 
However, so as not to delay the issuance of MGM's proxy 
statement and so as to avoid the impact which disclosure 
of his potential section 16(b) liability might have on 
his business reputation, the petitioner immediately de¬ 
cided to pay MGM $53,870.81. The payment was made on the 
following day, and as a result, MGM was able to print its 
proxy statement, which was dated January 18, 1962, with¬ 
out any reference to the insider's profit problem. 

s 

On February 1, 1962, the petitioner received from 
his personal financial assistant z memorandum calling 
his attention to a situation in which a corporation did 
not require the insider to make a payment of his sec¬ 
tion 16(b) profit to the corporation because the viola¬ 
tion was inadvertent. On the basis of such memorandum, 
the petitioner wrote to the secrecary 3- MGM on 
February 6, IS 62, to request a refund of the $53,870.81 
payment which he had made. The matter was referred by 
MGM to independent counsel for an opinion, and such coun¬ 
sel recommended that MGM not make the refund. No refund 
was ever made. 

In 1962, the petitioner received $100,000.16 <*3 his 
salary from CFC, $89,512.00 in dividend income from, his 
MGM stock, and $5,000.00 in director's fees from MGM. 

He received no other director's fees during 1962. 
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On their 1962 joint Federal income tax return, the 
petitioners deducted the $53,870.81 payment to MGM as an 
ordinary loss, and the respondent determined that such 
loss was a long-term cap*t^l loss. 

OPINION 

The only issue for decision is whether the petitioner 
is entitled to deduct the payment which he made to MGM as 
a business expense under section 162(a) or as a business 
loss under section 165(a). . 

This issue first came before this Court in William L . 
Mitchell , 52 T.C. 170 (1969). In that case, t.<e taxpayer 
was a corporate vice president who had allegedly violated 
section 16(b), and we found that he was in the trade or 
business or being a corporate executive and that he made 
a payment of hin alleged insider's profit to the corpora¬ 
tion so as to avoid injury to his kusiness reputation, 
embarrassment to his employer and limseif, and the ex¬ 
pense of future litigation. We, therefore, held that 
the payment constituted an ordinary and necessary expense 
of the taxpayer's trade or business. Our decision in 
Mitchell was reversed by the Court of Appeals for the 
Sixth Circuit. 428 F. 2d 259 (C.A. 6, 1970), cert, 
denied 401 U.S. 909 (1971). 
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The issue arose again in James E. Anderson , 56 T.C. 
1370 (1971), on appeal (C.A. 7, Dec. 23, 1971), in which 
we thoroughly reconsidered the bases for our holding in 
Mitchell in the light of the reversal of that decision 
by the Sixth Circuit. With due respect to the views of 
that circuit court, we again held that a payment made by 
the taxpayer on account cf his apparent violation of sec¬ 
tion 16(b) was an ordinary and necessary business expense. 
The taxpayer was a vice president of the Zenith Radio 
Corporation, and we und that he was in the trade or 
business of being a corporate executive, that the obliga¬ 
tion to make the section 16(b) payment arose out of his 
status as a Zenith employee, and that the payment was 
made to preserve his employment with Zenith and avoid in¬ 
jury to his business reputation. 

In urging us to hold that the payment made to MGM 
constituted an ordinary and necessai y business expense, 
the petitioner contends that he was in a trade or busi¬ 
ness which included being a director of MGM, that his ob¬ 
ligation to make the section 16(b) payment arose out. of 
his status as an MGM director, and that the payment, was 
made to avoid injury to his business reputation ar.d to 
avoid delay in tne issuance of the llGM proxy statenont. 

The respondent concedes that the petitioner's activities, 
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separate from his position with CFC, constituted a trade 
or business. However, he argues that we should overrule 
our two prior decisions and apply the doctrine of Arrowsmith 
v. Commissioner , 344 U.S. 6 (1952), and conclude as a mat¬ 
ter of law that the loss was a capital loss. Alternative¬ 
ly, he contends that the present case is distinguishable 
from Anderson and Mitchel1 because it is unreasonable to 
conclude as a fact that the petitioner had a business pur¬ 
pose in making the section 16(b) payment. 

We decline to overrule our prior decisions. This 
Court thoroughly considered the applies!ility of the 
Arrowsmith doctrine in Anderson and Mitchell , and con¬ 
cluded that the doctrine was not applicable because the 
section 16(b) payment was not directly and integrally re¬ 
lated to the earlier sales transaction vhich gave rise to 
the capital gain. In Mitchel1 , we noted the lack of any 
relationship between the amount of the taxable gain or 
loss recognized on the sale transaction and the amount of 
section 16(b) profit which inures to the corporation, an r> 
in Andersen , we noted that the sale which gave rise to 
the capital gain was made in the taxpayer's status as a 
shareholder, while his obligation to make the payment 
arose out of his status as an employee. Similarly, in 
the present case, there is a lack of correlation between 
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the amount of capital gain recognised on the sale and the 
amount of the section 16(b) payment, and the obligation 
to make the payment arose out of the petitioner's status 
as a director and not out of his status as a shareholder. 
It is true that the petitioner became a director of MGM 
to enhance the value of his stock in the Corporation, but 
nevertheless, any obligation to pay MGM the insider’s 
profit arose out of his role as a director. 

We also reject the contention that there was no over¬ 
riding business purpose for making the payment to MGM. 

In A nderson , this Court treated the taxpayer as being in 
the trade or business of being a corporate executive and 
found that the obligation to make the payment arose out 
of such trade or business and that the payment was made 
to protect his business reputation. In tnis case, it is 
conceded by the respondent that the petitioner was m a • 
trade or business separate from his activities with CFC, 
and his activities as a director of MGM were clearly a 
part of that trade or business so that the obliga-ior. to 
make the payment arose out of a trade or business. Thus, 
in this case, we are not presented with a situation n 
which being a director was not part of a trade or busi¬ 
ness of the taxpayer. See R. Walter Grahc m , Jr ., .0 T.C. 

14 (1963), revd. on another point 326 F. 2d 878 (C.A. 4, 


/ 
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1964); cf. Carl F. Fayen , 34 T.C. 630 (1960); Stephen H . 
Tallman . 37 B.T.A. 1060 (1938). 

Furthermore, we find that the payment was made to 
protect the business reputation of the petitioner and to 
avoid delay in the issuance of the MGM proxy statement. 

The respondent suggests that the petitioner made the pay¬ 
ment merely because he was required to do so as a matter 
of law and contends that the disclosure of an apparently 
innocent violation of section 16 Co) would not have blem¬ 
ished the petitioner's business reputation. Yet, the 
petitioner could not control the reporting of the circum¬ 
stances to tha business community; and it was not unrea¬ 
sonable for tie petitioner to believe that his business 
reputation, which he considered to be his most important 
asset, might be damaged by incomplete reporting, by people 
not completely understanding the circumstances, or by 
mere association with an alleged securities violation. 

In addition, the timing of the events supports the 
petitioner's statement as to his reasons. Immediately 
after learning about the problem, he agreed to make the 
payment to MCM, and clearly there was insufficient time 
for him to have secured considered legal advice as to 
his liability to MGM. If he had made the payment because 
of a belief that he was required to do so, he surely 


S 
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would have sought such legal advice, and more time would 
have been required to secure such advice and to make a / 
decision based upon it. / 

Both payments made to protect a taxpayer's business 
reputation (James E. Anderson, supra; William L. Mitchell 
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jaillALLD Sent to the Tax C. 


UNITED STATES TAX COURT 


NATHAN CUMMINGS and 
JOANNE T. CUMMINGS, 

Petitioners, 


v. 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 


1 


Docket No. 2653-71 


MOTION FOR RECONSIDERATION AND 
REVISION OF OPINION 


THE RESPONDENT MOVES that the Court reconsider its 
findings of fact and opinion, filed April 23, 1973, in 
the abo/e-encitled case; and 

THE RESPONDENT FURTHER NOViS that the Court modify 
said Opinion by deciding the soLe issue involved in the 
instant case in accord with the contentions of the res¬ 
pondent. 

IN SUPFORT THEREOF, the respondent respectfully 
shows unto the Court: 

1. The issue involved" in the instant case was 
whether a payment by Nathan Cummings, the petitioner 
herein, to MGM, a corporation of which he was a director, 
as required by the Securities fxcharee Act of 1934 § 16(b), 
for an "insider's profit" having its genesis in a stock 
transaction from which the petitioner realized a long¬ 
term capital gain, should be treated as a long-term 
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capital loss or as an ordinary and necessary business 
expense. 

2. The respondent contended that the payment must 
be treated as long-term capital loss, relying on Arrow - 
smith v. Commissioner , 344 U.S. 6 (1952). 

3. The petitioner contended that the payment was 
made to protect his business reputation and, therefore, 
it should be treated as a business expense under Int . 
Rev. Code of 1954 § 162(a) [hereinafter referred to as 
Code 1. 

4. The Court held that the payment was an ordinary 
and necessary business expense of the petitioner and 

was thereby entitled to Code § 162(a) treatment. 

5. The Court reached this determination by finding 
that the rule of Arrowsmith v. Commissioner , supra was 
not applicable because the section 16(b) payment was not 
directly and integrally related tc the earlier sales 
transaction which gave rise to the capital gain. The 
Court stated that: 

. . . The obligation to make the payment 
arose out of the petitioner's status as a 
director anH not out oi his status as a 
shareholder. It is true that the petitioner 
became a director of MGM to enhance the value 
of his stock in the corporation, but never¬ 
theless, any obligation to pay MGM the 
insider's profit arose out of his role as 
director. 

6. The Court relied on its holdings in Will jar ' . 
Mitchell, 52 T.C. 170 (19o9), rev'd 426 F.2d. 259 (6th 
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Clr. 1970), cert , denied 401 U.S. 909 (1971) and James 
E. Anderson , 56 T.C. 1370 (1971) appeal then pending 
(7th Cir., Dec. 23, 1971) in finding Arrowsmith v . 
Commissioner , supra inapplicable herein. In both of 
these cases, the Court determined that the fact that the 
taxpayers therein acted in different capacities when 
selling the stocks and when repaying the section 16(b) 
liability distinguished and rendered inapplicable the 
Rule in Arrowsmith v. Commissioner , supra . 

7. At the time of the Court’s decision in the 
instant case, said decision was in conflict only with 
the Sixth Circuit's holding in M itchell v. Commissioner , 
supra . 

a. On June 14, 1973, some 52 days after the Court 
had entered their decision in the instant case, the 
United States Court of Appeals for the Seventh Circuit 
filed its opinion in the case of And erson v. Commissione r, 
supra . Specifically, that Court hell that Arrowsmith v 
Commissioner , supra was applicable in Anderson v . 
Commissioner , sunra and that the Tax Court's distinction, 
based on assertedly different capacities of the taxpayer 
when selling his stock and when disgorging his short¬ 
swing pvofits, was unpersuasive. 

9. In light of this recent conflicting holding on 
the instant issue by the Seventh Circuit and in light of 
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the Court's heavy reliance on their now reversed decision 
In James E. Anderson , supra , the respondent now moves 
that the Court reconsider and revise the opinion in the 
instant case consistent with the principles laid down 
by the Sixth and Seventh Circuits in Mitchell v . 
Commissioner , supra and Anderson v. Commissioner , supra . 

10. The respondent contends that Arrowsmith v . 
Commissioner, supra is applicable in the instant case 
irrespective of the capacities in which the petitioner 
• herein acted in the sale of his stock and the subsequent 
section 16(b) repayment.• The respondent further contends 
that if Arrovsmith v. Comreission 3r, supra is found to be 
applicable in the instant case, the result which is 
dictated thereby, long-term capital loss, must take pre¬ 
cedent ever any result dictated bv Cede § 162(a). The 
respondent does not now argue that Cede § 162(a) is not 
applicable in the instant case, but only that the Arrow - 
smith v . Commissi oner , supra rule is controlling and that 
the result dictated by Code § 162(a) cannot be given effect. 



V’HEREFORE, it is prayed that this motion be granted 


LAWRENCE B. GIBBS, 
Acting Chief Counsel, 


Internal Revenue Service 


OF COUNSEL: 


ROBERT A. BRIDCCS, 
Director, Tax Court 
Litigation Division 
GARY l~. STROHAUER, 

Attorney, 

Internal Revenue Service 


7/3 ‘/7J 
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Sent to t/ ie T?x <■ 

UNITED STATES TAX COURT JUL 5 - 197j 

NATHAN CUMMINGS and ) 

JOANNE T. CUMMINGS, ) 

) 

Petitioners, ) 

) 

v * ) Docket No. 2653-71 

COMMISSIONER OF INTERNAL REVENUE, ) 

) 

Respondent. ) 

MOTION TO VACATE DECISION 

THE RESPONDENT MOVES that the Court vacate the decision 
entered in the above-entitled case on April 23, 1973. 

IN SUPPORT THEREOF, the respondent respectfully shows 
unto the Court: 

1. The Court entered its decision in the above-entitled 
case on April 23, 1973, pursuant to its findings of fact aid 
opinion, 60 T. C. No. 11. 

2. Or. June 14, 1973 the United States Court of Appeals 

for the Seventh Circuit filed its opinion in the case of 
Anderson v. CoxTiissioncr , _F.2d_, 32 AFTR2d 73-5167 (7th 

Cir. 1973), rev's 56 T.C. 1370 (1971). This case involved an ir 
virtually identical to the issue in the above-entitled 
case; whether the rule of Arrowsmi-h v. Comissloner . 344 
U.S. 6 (1952) applies to require that payments in satisfaction 
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of Securities Exchan ge Act of 1934 . 516(b) liability be 
characterized in the same terms as the profit realized on 
the sale of stock by the taxpayer, namely as a long-term 
capital transaction. The Court, in making their decision, 
in the above-entitled case, relied on their decision in 
Anderson (56 T. C. 1370 (1971)) which has now been reversed 
by the Seventh Circuit. The respondent's contentions in 
this regard are more fully set forth in a Motion for Recon¬ 
sideration and Revision of Opinion in the instant case, whicl 
motion is concurrently being lodged with the Court. 

3. lhe decision in tne instant case will not become 
final until July 22, 1973. Neither party has as of the .date 
of the filing of this motion filed a petition for review o£ 
the Court's decision in the instant case. 

WHEREFORE, it is prayed that »;his motion be granted. 

' - * k - v-.. 

LAWRENCE B. CI33S, '% 

Acting Chief Counsel, 

Internal Revenue Service. 

OF COUNSEL: 


ROBERT A. BRIDGES, 
Director, "ax Court 
Litigation Division 
CARY N. STROM.AUER, 
Attorney, 

Internal Revenue Service. 
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UNITED STATES TAX COURT 
WASHINGTON ' ' 
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_V.i ***. .-*.•-wJ«r..I*» ... 

Petitioner., c 


v. 


.. ,di.; 


COMMISSIONER OF INTERNAL REVENUE. 

Respondent. 


_ 9 FM a 23 


Docket 2653-71 


ORDER 


Tlia re z »onc.cnt has novcd to vacate tho Court's deci¬ 
sion in tula case, entered on Aaril 23, 1^73, anu tho 
Court has errant, i leave to til., sucu notion out oc tine. 
..t t.t j nr..j tire, t..i res enuunt han ov.vu to roconoiuar 
t.:a Court's opinion in t txo ceue. In or.iar to otoo the 
running o.r t .a '.c.rioJ tor & cr t.ro court’s o .ciaion, 

to jivo tun lurtico an ooyor-cuaity to .iroaent t.i^ir vi 
wit.i rosooct to the ration tor reconsideration, and co 
enable tu i court to consider suca view:., it i 3 


C.lTuh'.dD: That ti • rc.i.jor.uunt ’s :.iot 
decision in this case .c ucreoy grants..., 
decision re nd.-roby vacated ana set asi e 


ion to vacate the 
anu t.ia* cucn 


/j/ 


..1J 1.3 


eon 
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ddt^Ji i.aol.injten. It. C. 
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6l T. C. No. 1 

UNITED STATES TAX COURT 

NATHAN CUMMINGS and JOANNE T. CUMMINGS, Petitioners v. 
COMMISSIONER OF INTERNAL REVENUE, Respondent " 

Docket No. 2653-71. Filed October 2, 1973- 


•P was a director and shareholder of MGM 
and in 1962, he made a payment to MGM of 
$53,870.81 when the SEC indicated that P 
might be liable to MGM for such amount as an 
insider's profit within the meaning of sec. 
16(b) of the Securities Exchange Act. of 1934. 
Held , under the particular circumstc.nces of 
this case, the payment is an ordinary and 
necessary business expense of P; Nathan 
Cummings , 60 T.C. 91 (1973), reaffirmed. 


Anderson A. Owen . Edward W. Pothe . and Glen 
H. Kanwit , for the petitioners. 

Nelson E. Shafer , for the respondent. 








OPINION 


SIMPSON, Judge : An opinion was filed in this case 

on April 23, 1973, 60 T.C. 91. In !:>uch opinion, we held 

that in the circumstances of the case, the petitioner was 

entitled, by virtue of section 162 of the Internal Revenue 
1 

Code of 1954, to deduct as an ordinary and necessary 
business expense a payment made to MGM. Such payment was 
made after an indie ion that the petitioner might be li¬ 
able for an insider's profit in violation of section 16(b) 
of the Securities Exchange Act of 1934, but the Court 
found that the payment was made to protect the business 
reputation of the petitioner and to avoid delay in the 
issuance of the proxy statement. In sc holding, we re¬ 
lied on W lllian L, Mitchell , 52 T.C. 170 (1969), revd. 

428 F. 2d 259 (C.A. 6, 1970), cert, der.ied 401 U.S. 9C2 
(1971), and Janes E. Anderson . 56 T.C. 1370 (1971), then 
on appeal to the Seventh Circuit. 

Subsequently, our holding in P nder; on was reversed. 

Anderson v. Commissioner , _ F. 2d _ (C.A. 7, June 14, 

1973). Based on such reversal, the respondent moved for 

I- 

All statutory references are to the Internal Revenue 
Code of 1954, except that any reference to section } o(b) 
is to such section of the Securities Exchange Act of 1934. 
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reconsideration of the opinion and to vacate the decision 
in the case. On July 9, 1973, the respondent's notion 
to vacate decision was granted in order to stop the run¬ 
ning of the period for appeal, and the parties were di¬ 
rected to submit legal memorandums in support of their 
positions with respect to reconsideration and revision 
of our opinion. Such memorandums have been filed. 

In James E. Anderson , supra , we found that there was 
no connection between the two events—the taxpayer recog¬ 
nized capital gains in his capacity as a shareholder but 
paid the alleged insider's profit in his capacity as an 
officer. '?he Seventh Circuit found that reasoning unper- . 
suasive. It concluded that at all times relevant, the 
taxpayer aoted in one capacity—thrit of an insider. The 
court found that the sale and the nubsequent payment were 
inextricably intertwined. Accordingly, under the doctrine 
of Arrowsmith v. Commissioner , 344 U.S. 6 (1952), the 
taxpayer wis entitled oniy to a capital loss. Moreover, 
the court thought that to allow an ordinary deduction for 
the payment would frustrate the purpose of section 16(b), 
and in reliance upon Tank /ruck Rentals v. Commissioner , 

356 U.S. 30 (1958), it believed that the deduction should 
also be denied for that reason. 

We have carefully re-examined our position in the 
light '■'f the views expressed by the Seventh Circuit, but 


• -*■} 
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with due respect to that court, we are not convinced that 

our position should be changed. Since venue for appeal 

2 

of this case is in the Second Circuit, we are not re¬ 
quired to follow the decisions of the Circuit Courts 
in Anderson v. Commissioner . supra , and Mitchell v. 
Commissioner, 428 F. 2d 259 (C.A. 6, 1970). Jack E . 
Golsen, 54 T.C. 742 (1970), affd. 445 F. 2d 985 (C.A. 10, 
1971), cert, denied 404 U.S. 940 (1971). 

Simply stated, the doctrine set forth in Arrowsmith 
is that, without breaching the principle of the annual ac¬ 
counting period, the tax treatment of a transaction occur¬ 
ring in one year may control the tax treatment afforded 
a second transaction in a subsequent yeai where both 
transactions are integrally related. However, for 
Arrowsmith to appxy, there must be a relationship between 
two transactions which is sufficient to require the con¬ 
clusion that both transactions are parta of a unified 
whole * J ames E. Anderson . 56 T.C. at 1376. In Arrowsmith . 
the Court found iuch relationship in part because the pay¬ 
ment there at issue would have been offset against the 
capital gain, hud both transactions occurred in the same 

2 -- 

The petitioners maintained their residence in New 
York, New York, at the time of the filing of their peti- 
*cion ._n this case. 
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year. In United States v. Skelly Oil Co .. 394 U.S. 678 
(1969), a sufficient relationship was found because the 
percentage depletion allowance would have been reduced, 
had the payment at issue been made in the year income was 
initially recognized under the claim of right. 

In the present case, there was no such integral re¬ 
lationship between the sale of stock and the payment to 
MGM. Had Mr. Cummings made the payment to MGM in the 
same year as the sale and purchase, there would have been 
no reason to require that the payment be offset against 
the gain realized on the sale. When he sold his MGM 
stock, he sold a capital asset and realized a capital 
gain. The subsequent purchase of other MGM stock for a 
lower price does not, as a matter of tax law, provide a 
basis for reducing or offsetting the capital gain already 
realized. William L. Mitchell , 52 T.C. at 174. 

Nor is the capital gain reduced by the payment to 
MGM. The Seventh Circuit in A nderson appears to have as¬ 
sumed that theie was a violation of section 16(b) and 
that the payment was made in satisfaction of a liability 
resulting from such violation. However, in Anderson , and 
also in the case before us today, there has been no deter¬ 
mination that the taxpayer violated section 16(b) or that 
he was liable under that section to make any payment. As 
we pointed ou. before, Mr Cummings made the payment 
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promptly after learning of the position taken by the 
Securities Exchange Commission (SEC); he acted without 
legal advice; and these circumstances indicate clearly 
that the payment was not made because of a recognition of 
a legal duty to do so. On the contrary, it is clear that 
the payment was made for business reasons and for reasons 
growing out of his responsibility as a director of MGM. 

He made the payment to protect his business reputation 
and to avoid a delay in the issuance of the MGM proxy 
statement. In United States v. Generes, 405 U.S. 93 
(1972), the Supreme Court pointed out that when an indi¬ 
vidual, who is both a shareholder <.nd an employee of a 
corporation, makes or guarantees a loan of the corpora¬ 
tion, it is necessary to decide in whic i capacity he 
acted. In like manner, it is also necessary to decide 
whether, when Nr. Cummings made tha payment to MGM, he 
was acting as j shareholder or as s director, and we re¬ 
main convinced that it was as a directtr that he decided 

to make the payment to MGM. ' V '] 

In our opinion. Tank Truck Rentals v. Commissioner, 

supra , is not applicable in this case. In that case, 
the Court denied a deduction for fines paid as a result 
of the admitted violation of a State law, because allow¬ 
ance of the claimed deduction would have resulted in an 
immediate and severe frustration of public policy. Each 
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case was to be decided on the basis of its own facts and 
circumstances ( Tank Truck Rentals v. Commissioner . 356 
U.S. at 35; see also Laurence M. Marks . 27 T.C. 464, 469 
(1956)), and the circumstances here are significantly dif¬ 
ferent from those in Tank Truck Rentals . There has been 
no finding that Mr. Cummings violated the law by his sale 
and purchase of MGM stock; there was merely the indication 
by the SEC that he may have done so. This situation is 
similar to that in Joseph P. Pike . 44 T.C. 787, 798-799 
(1965), in which we stated that Tank Truck Rentals is in¬ 
applicable when the payment at issue is not attributable 
tc the violation of the State law bat only to the allega¬ 
tion of a violation—in such circumstance, the payment 
cannot be considered a penalty. 


Accordingly, in the circumstances of this case, we 
believe that the petitioner recognized capital gains as a 
shareholder, but made the payment to MGM in his capacity 
as a director. Had the payment been made in the same 
year as the gain was recognized, it would not have re¬ 
duced the amount of such capital gain. Thus, Arrowsmith 
v. Commissioner, supra , has no applicability in this case. 
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Th« respondent's motion for reconsideration and re¬ 
vision of the opinion is hereby denied. 

Reviewed by the Court. 

Decision will be entered 
for the petitioners . 

TANNENWAID, J., did not participate In the consideration 
and disposition of this case. 
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DAWSON , J., dissenting: I respectfully dissent for 
the reasons stated in my dissenting opinion in 
James E. Anderson , 56 T.C. at 1377-1379. I would 
follow the reversal of the Anderson case by the Court 
of Appeals for the Seventh Circuit (73-2 U.S.T.C. Par. 9501). 
See also Mitchell v. Commissioner, 428 P. 2d 259 
(C.A. 6, 1970), reversing 52 T.C. 170 (1969). 

FEATHERSTON, QUEALY, GOFFE, and HALL, JJ., agree with this 
dissent. 
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DRENNEN, , dissenting: I did not participate in 
this Court's consideration of, and decision in, James E. 
Anderson , 56 T.C. 1370, and hence feel less compunction 
about taking a position contrary to the position we took 
in William L. Mitchell , 52 T.C. 170, than some of my 
colleagues. I am inclined to agree with Judge Dawson in 
his dissenting opinion in Anderson that the Supreme Court 
in United States v. Skelly Oil Co ., "*94 U.S. 678, meant that 
the Code should not be interpreted to permit the equivalent 
of a double deduction absent a clear declaration by Congress 
of such intent. I recognize that artful, technical arguments 
can be made that the Court had different circumstances and 
different deductions before it in Skelly Oil than we have 
here and, therefore, that case is not controlling here. 

But I believe that is more wishful thinking than practical 
analysis of the Court's opinion and that Skelly Oil should 
be considered controlling here. Such is the view taken by 
two Courts of Appeals in reversing this Court in Mitchell v. 
Commissioner , 428 F. 2d 256 (C.A. 6, 1970), and Anderson v. 
Commissioner , _ F. 2d _ (C.A. 7, June 14, 1973). 

While I realize that the proposal I am making is not 
before the Court in this case, and may never be urged by 
either a taxpayer or the Commissioner, I: ecause a tax benefit 
in the hand is worth two possible ones in the future, I am 
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still Of the view, suggested in my concurring opinion in 
Mitchell , that perhaps the best way to resolve the con¬ 
flicting legal arguments and equities under circumstances 
such as here present would be to add the amount repaid 
because of the threat of section 16(b) of the Securities 
Exchange Act of 1934 to the basis of the stock purchased 
and presently held by the taxpayer. Surely the purchase 
in both the purchase-sale and the sale-purchase trans¬ 
actions is basically responsible for triggering the repay¬ 
ment because of the possible violation of section 16(b) 
and thus the repayment is tantamount to an additional 
cost of the purchased stock. This would deny the purported 
"insider" recognition of his repayment loss until he disposes 
of the stock, the purchase of which triggered the payment, 
and the gain or loss on such ultimate deposition will be 
characterized the same for tax purposes as the gain he 
realized and had recognized on the {.ale of his previously 

held stock. 

I recognize that this proposal would not be applicable 
in circumstances such as those in United States v. Skell ^_ 
OU co ., supra , and Arrowsmith v. Commissioner, 344 U.S. 6, 
where no purchase was involved, but that should not prevent 
it from being applied in circumstances in which it might 
provide the better solution. 








- 104 - 


UNITED STATES TAX COURT 
WASHINGTON 


NATHAN CUMMINGS and JOANNE T. 
_CUMMINGS,. 

Petitioner? 

v. 

COMMISSIONER OF INTERNAL REVENUE. 

Respondent. 


Docket No. 


2653-71 


DECISION 


\ Pursuant to the determination of this Court as set 

forth in its Findings of Fact and Opinion filed April 23, 
1973, and its Opinion filed October 2, 1973, it is 

ORDERED and DECIDED: That there,is no deficiency 
in income tax due from the petitioners for the year 1962. 


Entered: OCT 2 1973 
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UNITED STATES TAX COURT 


RATPAN CUMMINGS AND ) 

JOANNE T. CUMMINGS, ) 

) 

Fetitloners-Appellees, ) 

) 

) 

) 

COMMISSIONER OF INTERNAL REVENUE, ) 

) 

Respondent-Appellant. ) 


tMTE* STATES 
Tax cxm 
F1LE0 


1973 CS 23 AM II O 
Docket No. 2653-71 


WOTICS OF APPEAL 


Notice is hereby given that the Coomlssloner of 
Internal Revenue hereby appeals to the United States 
Court of Appeals for the Second Circuit frees the decision 
of this Court entered in the above-captioned proceeding 
on the second day of October, 3.973. 

At the time the taxpayers! filed their petition 
with the Tax Court seeking a redete-.rmination of 
their tax liability, their residence was in New York, 

New York. Accordingly, proper venue for review of the 
Tax Court's decision is in the United States Court of 
Appeals for the Second Circuit.. 

?Sl;aodj Scott P. Crazv-n 
v. CJK 

SCOTT P. C.iAMFTOZl 
Assistant Attorney General 
Deparcr..ent or Justice 
(cijr.:J) a r.-.rtz'-.'r 

mead.-: 

OF COUNSEL* * Gitcf Counsel 

ST 3?’IZN ft. FRI.30rZ.lG Intorr.. - !! Revenue Service 

r. ror.' •/ 

Internal iievenue Service 
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CERTIFICATE OF SERVICE 

It is hereby certified that service of this reply brief 
has been made on opposing counsel by mailing four copies thereof 
on this day of 1974 , in an envelope, with postage 

prepaid, properly addressed to him, respectively as follows: 


Glen H. Kanwit, Esquire 
Hopkins, Sutter, Owen, Mulroy 
and Davis 

One First National Plaza 
Chicago, Illinois 60670 
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